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MEMORANDUM OPINION
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KIRBY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of disrespect toward a commissioned officer, violation of a lawful general regulation, possession of marijuana, use of marijuana, indecent acts, and soliciting another to commit an indecent act, in violation of Articles 89, 92, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 889, 892, 912a, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for seven months, and total forfeitures for seven months.(  The convening authority approved the adjudged sentence and credited appellant with 146 days of confinement against his sentence to confinement.

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  We agree with appellant’s assertion that his guilty pleas to Additional Charge II and its Specification were improvident.  The remaining issues raised by appellant are without merit. 
DISCUSSION

“For a guilty plea to be provident, the accused must be convinced of, and be able to describe, all of the facts necessary to establish guilt.”  United States v. O’Connor, 58 M.J. 450, 453 (C.A.A.F. 2003).  The military judge must elicit “‘factual circumstances as revealed by the accused himself [that] objectively support that plea[.]’”  Id.  (quoting United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)).  A finding of guilty based on a guilty plea will not be set aside on appeal unless the record of trial shows a “substantial basis in law and fact for questioning the guilty plea.”  Id.  See also United States v. Phillipe, 63 M.J. 307 (C.A.A.F. 2006).


To find appellant provident to a plea of soliciting another to commit a crime, the military judge was required to have appellant establish, inter alia, that he “solicited or advised a certain person or persons to commit a certain offense under the code other than one of the four offenses named in Article 82[, UCMJ].”  Manual for Courts-Martial, United States (2005 ed.), Part IV, para. 105b(1).  Solicitation is defined as “[a]ny act or conduct which reasonably may be construed as a serious request or advice to commit” an offense.  Id. at para. 6c(2).  “The word ‘request’ means ‘to ask for’ and ‘invite’ means ‘to offer an incentive or inducement to:  entice . . . to request formally.’”  United States v. Hays, 62 M.J. 158, 162 (C.A.A.F. 2005) (quoting Webster’s Third New International Dictionary of the English Language, Unabridged 1929, 1190 (3d ed. 1981)).


In a stipulation of fact, appellant admitted “requesting that Officer Lovell perform oral sex in exchange for money amounts to asking that Officer Lovell engage in an indecent act.”  During the providence inquiry, however, appellant and the military judge engaged in the following colloquy:  

ACC:  I was driving, and [Officer Lovell] waved me down, Your Honor.
MJ:  Did you pull over?

ACC:  Yes, Your Honor.

MJ:  And what happened when you pulled over?

ACC:  She came to me with an offer, and I agreed to it, Your Honor.

MJ:  Well tell me what she offered.

ACC:  She offered me oral sex, Your Honor.

MJ:  Did she actually say that, or did she use some euphemism, by saying, you know, “Did you want to party?  Did you want a good time?”  Tell me, as best you recall, what she said to you.

ACC:  She came to me, and said, do I want oral sex.

MJ:  Okay, and what was your answer?

ACC:  Yes, Your Honor.

MJ:  Did the two of you then reach an agreement?

ACC:  Yes, Your Honor.

MJ:  What was your agreement?

ACC:  It was 20 dollars, Your Honor.

MJ:  Where was this going to take place?

ACC:  It wasn’t--she didn’t say a place.  She just said to follow her, Your Honor.

MJ:  And where did you follow her?

ACC:  I didn’t really get a chance to follow her.  I just--when I was driving off, as I left the scene, Your Honor, that’s when the KPD--Killeen police arrested me.
. . . .

MJ:  And when she asked you if you wanted oral sex, is that the actual phrase that she used?

ACC:  Yes, Your Honor.

. . . .

MJ:  And, I think you said you offered to pay her for this?

ACC:  She came up with the offer, and I agreed to it, Your Honor. 


At the prompting of the trial counsel, who questioned whether “merely agreeing [to accept an offer for oral sex] . . . rise[s] to the level of what the manual requires, or . . . what the bench book is going to require for a conviction of solicitation,” the military judge asked appellant additional questions.  Not satisfied with appellant’s answers to these questions, the military judge recessed the proceedings so appellant could discuss whether the information in the stipulation of fact was accurate with his counsel.  When the proceedings were reconvened, the following relevant colloquy ensued.

ACC:  I mean, my whole perception of the whole thing wasn’t that [Officer Lovell] was a prostitute hanging out there.  She was dressed and her vehicle was right there.

. . . .

MJ:  Why did you pullover?

ACC:  Cause she waved me down, Your Honor.

MJ:  What did you think was the purpose of her waving you down?

ACC:  I mean, I know--me and my friends ride around a lot of times and a lot of females just stop and wave--wave us down, or at somebody.  I mean, I’m not saying it’s--just happened--that happened that night, you know what I’m saying.  She was right there.  She had her Expedition, her own vehicle right there; and I stopped.
. . . .

ACC:  She came up, and she came in to the car; she came by the door of the car, and she asked me, “What you looking for tonight?”  And I said, “What you talking about?”  And she said she’d give me oral sex for 20 dollars, and that’s when we stood--I stayed there for a while, and then she asked me again, and that is when I agreed to it, and she said, “Just follow me.” 

Appellant’s assertions during the providence inquiry leave a substantial basis in law or fact for questioning appellant’s plea of guilty to solicitation of another to commit an indecent act, which was not adequately resolved by the military judge.  As a result, we cannot affirm the pleas of guilty to Additional Charge II and its Specification.  
CONCLUSION
Accordingly, the findings of guilty for Additional Charge II and its Specification are set aside and Additional Charge II and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), United States v. Reed, 33 M.J. 98 (C.M.A. 1991), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), we affirm only so much of the sentence as includes a bad-conduct discharge, confinement for six months, and total forfeiture of pay for six months.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).   

Senior Judge OLMSCHEID and Judge GALLUP concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( The promulgating order incorrectly states the sentence includes total forfeitures of all pay and allowances for seven months.  Rule for Courts-Martial 1003(b)(2) states that “[a]llowances shall be subject to forfeiture only when the sentence includes forfeiture of all pay and allowances.”  Because the sentence in this case did not unambiguously include forfeiture of allowances, the convening authority erred in approving a sentence that included forfeiture of all pay and allowances.  We will grant relief in our decretal paragraph and amend the promulgating order accordingly.  
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