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SIMS, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of one specification of insubordinate conduct toward a noncommissioned officer, one specification of resisting apprehension, one specification of breach of the peace, and one specification of assault against a person in the execution of military police duties, in violation of Articles 91, 95, 116, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 891, 895, 916, and 928 [hereinafter UCMJ].
  The military judge sentenced appellant to a bad-conduct discharge and confinement for nine months.  The convening authority approved the adjudged sentence.
FACTS


At the time of the charged offenses, appellant was an inmate in a segregation unit at the Fort Sill Regional Confinement Facility.  On 14 March 2008, Private W, a fellow inmate, escaped from his cell and, using a metal rod called a “gang lock,” manually opened the cells housing appellant and twelve other inmates.  Eventually, a guard force came into the area to secure the cells individually.  When they reached Cell 3, they found appellant and three other inmates hiding inside.  Appellant shouted defiant and disparaging remarks at the guard force and participated in a simultaneous rush out of Cell 3 while the guards were trying to pacify the inmates, and generally “contributed to the chaotic atmosphere that prevented the facility from regaining control of the segregation unit.”  Private W attacked the guard force with the gang lock, and appellant, along with the other individuals in Cell 3, retreated to the end of the unit opposite the guard force into Cell 15.  

When the noncommissioned officer in charge of the guard force ordered appellant to exit Cell 15, appellant refused to do so.  The guard force then attempted to physically restrain appellant, but he resisted by pulling away and punching the guards with a closed fist.  He struck one of the guards, Specialist (SPC) B on the arm, leg and head with a closed fist, resulting in a bruise on SPC B’s arm, leg, and minor head trauma, despite the fact that SPC B was wearing protective headgear.

At trial, appellant pled guilty to disrespect toward a noncommissioned officer, resisting apprehension, breach of the peace, and assault upon a person in the execution of military police duties.  On appeal, appellant raises two assignments of error, which we will address individually.
DISCUSSION


In his first assignment of error, appellant claims post-trial error where the staff judge advocate improperly advised the convening authority to reconsider appellant’s sentence without informing the convening authority of the sentencing reassessment principles to be used in conducting such a sentence reassessment.  We find no merit in this assignment of error as there was no requirement for the convening authority to conduct a sentence reassessment under the facts of this case.  

The record of trial clearly reflects that appellant pleaded guilty to, was convicted of, and was sentenced for the exact offenses to which he had agreed to plead in accordance with his pretrial agreement.  Accordingly, the SJA’s omission of the sentencing reassessment principles had no effect on a substantial right of appellant.  See UCMJ art. 59(a).

Appellant’s second assignment of error warrants further discussion but no relief.  Appellant claims the military judge erred in accepting his plea of guilty to resisting apprehension because at the time of his charged offenses appellant was an inmate at the Fort Sill Regional Confinement Facility and, as such, could not be apprehended because he was already in custody.  
In order to prove the offense of resisting apprehension, the government must prove:

(1) a certain person attempted to apprehend appellant;

(2) said person was authorized to apprehend appellant; and

(3) appellant actively resisted the apprehension.  
Manual for Courts-Martial [hereinafter M.C.M.], Part IV, para. 19a.  “Apprehension is the taking of a person into custody.”  Rule for Courts-Martial 302(a)(1); M.C.M., Part IV, para. 19c(1)(a).  “‘Custody’ is restraint of free locomotion imposed by lawful apprehension . . . .  Custody is a temporary restraint intended to continue until other restraint (arrest, restriction, confinement) is imposed or the person is released.”  Id. at para. 19c(4)(a).  Confinement for the purpose of Article 95, UCMJ is physical restraint imposed under R.C.M. 1101 (post-trial restraint).  Id. at para. 19c(5)(a).  Confinement, however, “is not a continuation of custody but a new and different form of restraint” that can even “be imposed in cases where there has been no apprehension and resultant custody.”  United States v. Ellsey, 37 C.M.R. 75, 79, 16 U.S.C.M.A. 455, 459 (1966).

Military courts have long held that a person may not be convicted of resisting apprehension in situations where that person had already been placed in custody incident to a lawful apprehension.  See United States v. Watkins, 14 M.J. 803 (A.C.M.R. 1982) (appellant was improvident to resisting apprehension where he attempted to flee after he had been told he was under apprehension);  United States v. Ridgeway, 13 M.J. 742 (A.C.M.R. 1982) (appellant not guilty of resisting apprehension where evidence indicated he had already been apprehended and taken into custody); United States v. Ramirez, 4 C.M.R. 543 (A.F.B.R. 1952) (airman not guilty of resisting apprehension because he had already been “apprehended” when he no longer had freedom of locomotion after air policemen “hovered” over him).  See also United States v. Brun, NMCM No. 89 1960 (N.M.C.M.R. 20 Apr. 1990), 1990 CMR LEXIS 369) (unpub.) (person already apprehended and placed into custody who then resists a greater form of restraint not guilty of resisting apprehension).  However, there are no reported cases in which a military appellate court has held that an inmate could not be convicted of resisting apprehension merely because the inmate was already in confinement when he resisted the imposition of a further restraint upon his free locomotion.  
The United States Supreme Court recently held that the “release” of an inmate “back into the general prison population constituted a break in custody” for Miranda
 purposes.  Maryland v. Shatzer, 559 U.S. ___, 130 S.Ct. 1213, 1226 (2010).  In writing for the majority, Justice Scalia noted that there are “vast differences between Miranda custody and incarceration pursuant to conviction.”  Id. at 1225. 
In the present case, we recognize that there are vast differences between the appellant’s existing incarceration pursuant to his prior conviction and the type of custody imposed incident to his apprehension for a subsequent offense.  While he was incarcerated, appellant, much like the inmate in Shatzer, was merely “subject to a baseline set of restraints imposed pursuant to [his] prior conviction.”  Id. at 1224.  When appellant freed himself from those baseline restraints and began participating in a breach of the peace, he placed himself in a position from which he could be apprehended by personnel within the facility who were authorized to do so.  When he responded violently to their verbal and physical efforts to apprehend him and return him to his prior baseline set of restraints, appellant clearly resisted apprehension within the meaning of Article 95, UCMJ. 
Accordingly, we disagree with appellant that he could not be found guilty of resisting apprehension under the facts of this case and hold that the military judge did not abuse his discretion in accepting appellant’s plea of guilty to the Specification of Charge II.
Conclusion

The findings of guilty and the sentence are AFFIRMED.  
Chief Judge TOZZI and Judge GALLAGHER concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court 
� Appellant was charged with participating in a riot in violation of Article 116, UCMJ, but pled guilty to and was convicted of the lesser-included offense of breach of the peace.


� Miranda v. Arizona, 384 U.S. 436 (1966).
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