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MEMORANDUM OPINION
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BARTO, Senior Judge:


A military judge sitting as a special court-martial convicted appellant pursuant to his pleas of unauthorized absence (twenty-two specifications), willfully disobeying a superior commissioned officer, and insubordinate conduct toward a noncommissioned officer in violation of Articles 86, 90, and 91, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, and 891 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for ninety days, and forfeiture of $400.00 pay per month for three months.  The convening authority also directed that appellant receive fifty days of pretrial confinement credit against his approved sentence.  

This case is before us for review pursuant to Article 66, UCMJ.  Appellant was charged with a variety of offenses stemming from his repeated and unauthorized absences from duty during the period 3 August 2001 until 15 September 2001.  We agree with appellate government counsel that three of appellant’s assignments of error have merit.  We will grant appropriate relief and reassess the sentence in our decretal paragraph below.


Specification 1 of Charge I alleges that appellant did, on or about 6 August 2001, without authority, absent himself from his unit, and did remain so absent until on or about 7 August 2001.  Specification 6 of Charge I alleges that appellant did, on or about 6 August 2001, without authority, go from his appointed place of duty.  Appellant pleaded guilty to both specifications.  The plea inquiry and stipulation of fact disclosed that appellant was absent without leave during the time at which he was alleged to have gone from his place of duty.  The military judge found appellant guilty of Specification 1, except for the word “unit” substituting therefor the words “place of duty.”  The military judge found appellant guilty of Specification 6 without exception or substitution.  Under the circumstances of this case, we accept the government’s concession that such pleading and the findings constitute an unreasonable multiplication of charges, and we will grant appropriate relief in our decretal paragraph.


Specification 2 of Charge I alleges that appellant did, on or about 13 August 2001, without authority, absent himself from his unit, and did remain so absent until on or about 20 August 2001.  Specification 12 of Charge I alleges that appellant did, on or about 19 August 2001, without authority, fail to go at the time prescribed to his appointed place of duty.  Appellant pleaded guilty to both specifications.  The plea inquiry and stipulation of fact disclosed that appellant was absent without leave during the time at which he was alleged to have failed to go to his place of duty.  The military judge found appellant guilty of Specification 2, except for the word “unit” substituting therefor the words “place of duty.”  The military judge found appellant guilty of Specification 12 without exception or substitution.  Under the circumstances of this case, we accept the government’s concession that such pleading and the findings constitute an unreasonable multiplication of charges, and we will grant appropriate relief in our decretal paragraph.


Appellant also pleaded guilty to Specification 4 of Charge I, which alleged that he went from his place of duty without authority on or about 4 August 2001.  And during the providence inquiry, appellant gave sworn testimony to support this plea.  But, the stipulation of fact asserted that appellant failed to go to his place of duty on the date and time alleged.  Appellate government counsel concedes that the stipulation of fact contradicts the plea inquiry and that the military judge failed to resolve this conflict.  Because of this error, the government suggests that the finding of guilty for this specification should be set aside.  We disagree.  Both offenses, going from one’s appointed place of duty and failing to go to one’s appointed place of duty, are prohibited by Article 86, UCMJ.  Each of these offenses involves absence from one’s duty place and both are punishable by one month of confinement and partial forfeiture of pay.  See Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 10 (discussing unauthorized absence offenses arising under Article 86, UCMJ).  As such, we may treat appellant’s guilty plea to Specification 4 of Charge I as provident.  See United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987).  

A final issue raised by appellant warrants discussion.  The military judge accepted appellant’s guilty plea to Specification 2 of Charge II, which alleges that appellant, having received a lawful order from his superior commissioned officer, then known by him to be such, to not leave Fort Hood without authority, did, on divers occasions between on or about 20 August 2001 and 15 September 2001, willfully disobey the same.  Government counsel agree with appellant’s assertion that the military judge erred by accepting this plea “when the providence inquiry showed that the ultimate offense was the much less serious offense of breaking restriction.”  
Both parties acknowledge this court may affirm the lesser offense of breaking restriction in violation of Article 134, UCMJ.  We may affirm a finding of guilty as to “an offense necessarily included in the offense charged.”  UCMJ art. 79.  Breaking restriction in violation of Article 134, UCMJ, may be “necessarily included” in the offense of willful disobedience of the lawful order of a superior commissioned officer in violation of Article 90, UCMJ.  See United States v. Hargrove, 51 M.J. 408, 409-10 (C.A.A.F. 1999).  But cf. MCM, Part IV, para. 14d. (omitting mention of breaking restriction as included in willful disobedience offense).  Affirming the lesser offense under these circumstances is also in accord with the long standing rule that “minor offenses may not be escalated in severity by charging them as violations of orders or the willful disobedience of superiors.”  Hargrove, 51 M.J. at 409.  Moreover, the action proposed by the parties is consistent with the stance taken by the military judge who, notwithstanding her findings of guilt as to the disobedience charge at issue, announced that she would consider the offense alleged in Specification 2 of Charge II to “be the same as breaking restriction.”  Cf. United States v. Battle, 27 M.J. 781, 787 (A.F.C.M.R. 1988) (observing that the military judge is in the best position to evaluate the gravamen of offense).  As such, we will modify the findings in our decretal paragraph.(  

The remaining assignments of error are without merit.  We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

In reassessing the sentence, we note that the military judge was aware of the overlapping nature of the absence offenses and agreed to take that factor into account when determining her sentence.  The military judge also considered the disobedience offense “to be the same as breaking restriction” when determining her sentence.  As such, we are confident that we can “assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.”  United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985).

The findings of guilty as to Specifications 6 and 12 of Charge I are set aside and those specifications are dismissed.  We affirm only so much of the finding of guilty as to Specification 2 of Charge II as finds that appellant, having been restricted to the limits of Fort Hood, Texas, by a person authorized to do, did, on divers occasions, between on or about 20 August 2001 and 15 September 2001, break said restriction in violation of Article 134, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, and applying the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a bad- conduct discharge and confinement for thirty days.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.   
Chief Judge CAREY( and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( We are mindful “that a superior officer may, by supporting a routine duty with the full authority of his office, lift it above the common ruck.”  United States v. Loos, 4 U.S.C.M.A. 478, 480-81, 16 C.M.R. 52, 54-55 (1954).  However, there is insufficient evidence to support a finding that the order in Specification 2 of Charge II was given with this intent.  See United States v. Traxler, 39 M.J. 476 (C.M.A. 1994); United States v. Pettersen, 17 M.J. 69 (C.M.A. 1983).








( Chief Judge Carey took final action in this case prior to his retirement.
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