BYRD – ARMY 9901101

UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CHAPMAN, CLEVENGER, and STOCKEL

Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant WILLIAM A. BYRD

United States Army, Appellant

ARMY 9901101

101st Airborne Division (Air Assault) and Fort Campbell

G. J. Holland, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Lieutenant Colonel David A. Mayfield, JA; Captain David S. Hurt, JA; Captain Kevin J. Mikolashek, JA (on brief).

For Appellee:  Colonel Steven T. Salata, JA; Lieutenant Colonel Margaret B. Baines, JA; Captain Janine P. Felsman, JA (on brief).

23 December 2002
-----------------------------------------

MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of forcible sodomy of a child under the age of twelve, in violation of Article 125, Uniform Code of Military Justice, 10 U.S.C. § 925 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before this court for review pursuant to Article 66, UCMJ.


We agree with appellant’s first assignment of error in which he asserts that the staff judge advocate’s recommendation (SJAR) was incomplete, requiring a new recommendation and action.  We have considered appellant’s other assignments of error and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


After the court-martial panel announced the sentence, the president made the following recommendation:  “We further recommend that 6 months’ pay, after sentencing, goes [sic] to your dependents.  We further recommend that Sergeant Byrd receive sex abuse counseling.”  This was also written on the sentence worksheet.  There is no mention of the members’ recommendation in the SJAR or in the staff judge advocate’s (SJA’s) addendum to the SJAR.  The record contains no evidence that anyone conveyed the members’ recommendation to the convening authority.(  

The government concedes, and we agree, that the SJA is required to inform the convening authority of such recommendations.  Rule for Courts-Martial 1106 (d)(3)(B).  Applying the precedent enunciated by this court in United States v. Paz-Medina, 56 M.J. 501 (Army Ct. Crim. App. 2001), we conclude that the SJA’s omission was plain error.  See also United States v. Lee, 50 M.J. 296 (1999).  Appellant’s family was eligible to receive appellant’s pay and allowances; there was evidence that they were in need of financial support; and the members recommended that they receive such support.


The action of the convening authority is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), Uniform Code of Military Justice.

Judge CLEVENGER and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Defense counsel failed to bring it to the attention of the convening authority in his post-trial submission.
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