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MEMORANDUM OPINION ON FURTHER REVIEW

--------------------------------------------------------------------
KIRBY, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of wrongful use of a controlled substance (two specifications) and wrongful distribution of a controlled substance (three specifications), in violation of Article 112a, Uniform Code of Military Justice, 18 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.  The staff judge advocate, in his post-trial review (SJAR), advised the convening authority, Major General (MG) Webster, that in accordance with a pretrial agreement, he should approve only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to Private E1.  Contrary to this advice, MG Webster granted appellant clemency and approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  

On 20 June 2006, this court set aside MG Webster’s action and ordered a new SJAR and action so that the record of trial could be properly authenticated in accordance with the provisions of Rules for Courts-Martial 1104.  United States v. Eggers, ARMY 20050393 (Army Ct. Crim. App. 20 June 2006) (order) (unpub.).  Pursuant to Article 66(e), UCMJ, The Judge Advocate General returned the case to a new convening authority with direction to act in accordance with our order.  
On 19 September 2006, the new convening authority, MG Lynch, approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  On the same date, however, MG Lynch issued a corrected action approving only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to Private E1.  
The case is before us for further review pursuant to Article 66, UCMJ.  Although appellate defense counsel submitted this case to us on its merits, we nevertheless find that the convening authority’s corrected action exceeded his authority.  We have considered the matters personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
A case sent back by this court for a new SJAR and action is not an opportunity for a convening authority to rescind clemency already awarded in a previous action in the case.  Because appellate review under Article 66, UCMJ, “is always taken on behalf of an accused and in his interest[,]” an appellant “can never be prejudiced by this appellate review.”  United States v. Dean, 7 U.S.C.M.A. 721, 725, 23 C.M.R. 185, 189 (1957) (emphasis in original) (quoting United States v. Zimmerman, 2 U.S.C.M.A. 12, 20, 6 C.M.R. 12, 20 (1952)).  As a result, MG Lynch did not have the authority to approve a greater sentence than that approved by MG Webster.  Id.  See also United States v. Davis, 63 M.J. 171 (C.A.A.F. 2006); United States v. Smith, 39 M.J. 448, 451 (C.M.A. 1994).  
Accordingly, we affirm the findings of guilty and only so much of the sentence as provides for a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.

Senior Judge OLMSCHEID and Judge GALLUP concur.
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