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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave, false official statements (two specifications), larceny (eight specifications), wrongful appropriation (two specifications), forgery (twelve specifications), and wrongful use of a false identification card in violation of Articles 86, 107, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 907, 921, 923, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for nine years, forfeiture of all pay and allowances, and a fine of $10,000.00.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a dishonorable discharge, confinement for sixty-six months, forfeiture of all pay and allowances, and a fine of $10,000.00.  The convening authority also directed 111 days of credit against the sentence to confinement.  This case is before us for mandatory review under the provisions of Article 66, UCMJ.  For the reasons stated below, we agree with appellant that a new review and action are necessary.

The staff judge advocate’s recommendation (SJAR) is dated 13 March 2003.  In the allied papers, there is a certificate of service, signed by trial defense counsel, and dated 24 March 2003, acknowledging receipt of a copy of the SJAR and the record of trial in this matter.  Another certificate of service is also in the allied papers.  The certificate is identical to the first and similarly signed by trial defense counsel but it has a handwritten annotation beneath the defense counsel’s signature, “Amended PTR received 1 Apr 03.”  There is no indication on the SJAR as to whether it is a corrected copy or has been otherwise amended.

A convening authority must “obtain and consider the written recommendation of his staff judge advocate” before taking initial action “on any general court-martial case.”  UCMJ art. 60(d).  Rule for Courts-Martial 1103(b)(3)(G) further provides that “[t]he post-trial recommendation of the staff judge advocate or legal officer and proof of service on defense counsel” are among the documents that “shall be attached to the record.”  The problem presented by the instant facts is that we cannot be certain that the SJAR attached to the record is the document that was actually considered by the convening authority before he took initial action.

The government asserts that the certificate of service noting “[a]mended PTR received” is not evidence that there actually was a second SJAR in this matter but simply indicates service of a duplicate SJAR.  In the alternative, government appellate counsel argue that “the final SJA’s addendum refers only to the SJAR that was inserted in the record.”  Government counsel also contend that “even if there were a missing second SJAR, absence of a previous SJAR would be an insubstantial omission not resulting in any prejudice against appellant.” 
We reject all three positions advanced by the government.  In our assessment, a certificate of service signed by an officer of the court and annotated “amended PTR received” is some evidence that the SJAR dated 13 March 2003 was amended and that amended document was served on defense counsel on 1 April 2003.  Notwithstanding the government assertion to the contrary, we are also unable to locate any specific reference to the 13 March 2003 SJAR in the addendum attached to the record of trial.  In connection with the third assertion by the government, our superior court has made the following observation:

In sum, an SJA’s post-trial recommendation is still an important part of military due process.  . . . .  It is not only a critical factor in the convening authority’s post-trial sentence action but also it is the focal point for the servicemember’s efforts to secure clemency.  . . . .  The failure to perform such a review or its omission from the record and allied papers without any indication of its content renders the proceedings substantially incomplete.  . . .  Accordingly, remand for an SJA’s recommendation, service on defense counsel, and a new convening authority’s action is required.

United States v. Mark, 47 M.J. 99, 102 (C.A.A.F. 1997) (citations omitted).  Under the instant facts, we have no indication as to how the SJAR was amended or which SJAR was considered by the convening authority.  In the face of such ambiguity, remand for a new review and action is appropriate.(  


The remaining assignments of error, including those raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.A.A.F. 1982), are without merit.  

The action of the convening authority, dated 1 May 2003, is set aside.  The record of trial shall be returned to The Judge Advocate General for a new action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( This remand will also provide the staff judge advocate with the opportunity to correct the numerous errors concerning the findings of the court-martial contained in the SJAR dated 13 March 2003 and the associated promulgating order.  Specifically, the SJAR and promulgating order failed to accurately incorporate the amendments made by the military judge to the following specifications and the subsequent, associated findings:  Specification 7, Charge I; Specification 1, Charge III; the Specification of Additional Charge I; and Specifications 1-3, Additional Charge II.   
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