OWENS – ARMY 20030814


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

BARTO, MAHER, and HOLDEN
Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist CODY L. OWENS
United States Army, Appellant

ARMY 20030814
United States Army Intelligence Center and Fort Huachuca
Mark P. Sposato, Military Judge
Lieutenant Colonel Timothy M. Connelly, Acting Staff Judge Advocate (pretrial)
Colonel Anthony M. Helm, Staff Judge Advocate (post-trial)
For Appellant:  Lieutenant Colonel Mark Tellitocci, JA; Major Allyson G. Lambert, JA; Major Patrick N. Leduc, JA (on brief); Lieutenant Colonel Kirsten V.C. Brunson, JA; Major Charles L. Pritchard, Jr., JA.

For Appellee:  Lieutenant Colonel Theresa A. Gallagher, JA; Major William J. Nelson, JA; Captain Flor M. Suarez, JA (on brief); Captain Larry W. Downend, JA.
9 May 2006
-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of conspiracy, absence without leave terminated by apprehension, failure to go to his appointed place of duty (four specifications), going from his appointed place of duty, disobeying a noncommissioned officer, false official statements (three specifications), wrongful distribution of marijuana, and wrongful introduction of marijuana in violation of Articles 81, 86, 91, 107, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 891, 907, and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, forfeiture of $767.00 pay per month for six months, and reduction to the grade of Private E1, and he credited appellant with 103 days of confinement credit against the sentence to confinement.  

This case is before the court for review pursuant to Article 66, UCMJ.  Appellant alleges, inter alia, that he received ineffective assistance of counsel during the post-trial process.  This assertion of error warrants discussion but no relief.  
FACTS


Prior to the adjournment of appellant’s trial, the military judge asked appellant whether trial defense counsel had explained his post-trial and appellate rights to him.  Appellant responded that counsel had discussed these rights with him and that he did not have any questions about the rights.  Further, appellant told the military judge that he signed a “Post-Trial and Appellate Rights” document which was attached to the record of trial as an appellate exhibit.  This document contains the following provision:
I have the right to submit any matters I wish the con-vening authority to consider in deciding what action to take in my case.  Before the convening authority takes action, the staff judge advocate will submit a recommen-dation to him.  This recommendation will be sent to me and/or my defense counsel before the convening authority takes action.  


Several months after appellant’s court-martial, appellant’s counsel submitted a memorandum to the convening authority in accordance with Rules for Courts-Martial 1105 and 1106.  In the memorandum, appellant’s counsel requested the convening authority to disapprove the adjudged forfeitures “to help with SPC Owens drug rehabilitation treatment.”  Additionally, defense counsel enclosed the statements of three persons who attested they would welcome appellant home and support him.  The convening authority declined to grant the requested clemency and approved the adjudged sentence.


Appellant now alleges that his trial defense counsel was deficient in assisting him in the preparation of his post-trial submission to the convening authority because defense counsel failed to do the following:  (1) “obtain appellant’s informed consent for the specific request for post-trial clemency;” (2) allow appellant the opportunity to submit materials with the clemency petition; (3) provide appellant with a copy of the staff judge advocate’s post-trial recommendation; and (4) “keep appellant informed as to when post-trial matters were due, provide advice on how to seek clemency, and provide a copy of materials submitted on his behalf.”  

Appellant signed and filed with this court an affidavit in support of his post-trial ineffective assistance of counsel claim.  In the affidavit, appellant asserts that his attorney never contacted him prior to submitting the clemency petition to determine whether appellant wanted to submit any additional matters.  Appellant claims that, if his trial defense counsel had consulted with him, he would have submitted “letters and documents” and “a lengthy petition in [his] own words” to the convening authority in an effort to seek clemency.  Appellant provides no detail as to the contents of these prospective documents but he asserts that he would have instructed his counsel to request the convening authority “to disapprove [his] punitive discharge” rather than requesting “denial of forfeitures only.”
We ordered trial defense counsel to submit an affidavit responding to appellant’s allegations.  In the affidavit, defense counsel asserts that he discussed the clemency and post-trial process with appellant prior to and “immediately after” appellant’s court-martial, and he obtained appellant’s consent to submit the matters that were ultimately provided to the convening authority.  However, counsel also admits that he had no further contact with appellant, did not provide appellant with a copy of the staff judge advocate’s recommendation to the convening authority, did not keep appellant informed as to when post-trial matters were due, and did not provide appellant a copy of the matters that counsel submitted on appellant’s behalf.
   

After trial defense counsel submitted an affidavit, we ordered appellate defense counsel to obtain from appellant the “letters and documents” and “lengthy petition in [appellant’s] own words” that appellant averred he would have submitted to the convening authority had trial defense counsel given him the opportunity.  In response, appellate defense counsel stated that appellant “has decided not to file such documents with this Court” because “no further information bears on the issue.”  Appellate defense counsel justifies noncompliance with our order by asserting that we “cannot weigh the persuasiveness of the documents in determining whether appellant has made a colorable showing of possible prejudice” because “[s]uch a weighing would violate the convening authority’s ‘sole discretion’ on clemency.”  Further, appellate defense counsel asserts that appellant is required to do nothing more than provide this court with “the nature of the material he would have provided to the convening authority.”  (Emphasis added).  Counsel then explains that in this case a sufficient “offer of proof as to the nature” of the letter and documents appellant would have submitted is as follows:
1.  Letters from several friends (in addition to his family members) who know appellant intimately and will provide the convening authority their perspectives about appellant’s character and his rehabilitative potential;
2.  Documents showing appellant’s post-trial employment; 

3.  Appellant’s personal petition to the convening authority explaining his background, mitigation and extenuation evidence, his remorse for his actions, his future goals, and a plea for clemency in the form of approving only 103 days confinement (time served in pretrial confinement), disapproval of the forfeitures of pay, disapproval of the punitive discharge, and approval of a post-trial request for an administrative discharge in lieu of court-martial.
LAW


“The military accused has the right to the effective assistance of counsel during the pretrial, trial, and post-trial stages” of his court-martial.  United States v. Hicks, 47 M.J. 90, 92 (C.A.A.F. 1997) (citing United States v. Carter, 40 M.J. 102, 105 (C.M.A. 1994); United States v. Fluellen, 40 M.J. 96, 98 (C.M.A. 1994)).  “Counsel is presumed competent until proven otherwise.”  United States v. Gibson, 46 M.J. 77, 78 (C.A.A.F. 1997) (citing Strickland v. Washington, 466 U.S. 668, 689 (1984); United States v. Jefferson, 13 M.J. 1 (C.M.A. 1982)).  In order to determine if counsel was ineffective, the Supreme Court adopted a two-prong test in Strickland:
First, the [appellant] must show that counsel’s perfor-mance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the [appellant] by the Sixth Amendment.  Second, the [appellant] must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the [appellant] of a fair trial, a trial whose result is reliable.

Id. at 687.  If we conclude that appellant fails to satisfy one prong of the Strickland test, we do not need to analyze appellant’s showing on the remaining prong.  Id. at 697; United States v. McConnell, 55 M.J. 479, 481 (C.A.A.F. 2001). 
When errors occur in the post-trial stage of a court-martial, the threshold for showing resulting prejudice is low “because of the highly discretionary nature of the convening authority’s clemency power.”  United States v. Lee, 52 M.J. 51, 53 (C.A.A.F. 1999).  Where such errors occur, “material prejudice to the substantial rights of an appellant [is shown] if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  Id.  (quoting United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)).


A determination of the effectiveness of counsel is a mixed question of law and fact.  United States v. Wean, 45 M.J. 461, 463 (C.A.A.F. 1997).  Whether the representation by counsel was deficient and, if so, whether the deficiency was prejudicial are questions of law reviewed de novo.  Id. 

Because appellant’s claim of ineffective assistance of counsel is based upon a post-trial affidavit, we must first determine whether the issue can be resolved without recourse to a post-trial evidentiary hearing.  See United States v. Ginn, 47 M.J. 236, 242 (C.A.A.F. 1997).  When appellant files a post-trial affidavit alleging ineffective assistance of counsel, the court can decide the issue without further proceedings where “the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor.”  Id. at 248.  Moreover, “if the affidavit does not set forth specific facts but consists instead of speculative or conclusory observations, the claim may be rejected on that basis.”  Id.  Applying these standards to the facts of this case, we can resolve appellant’s allegations of ineffective assistance of counsel without further proceedings.  

DISCUSSION

Assuming arguendo that trial defense counsel’s performance was deficient, appellant has failed to demonstrate that he suffered prejudice as a result.  Even given the “low threshold” of prejudice required for an error in post-trial representation, an appellant must still demonstrate what he would have submitted to the convening authority if he had been afforded competent representation.  United States v. Hood, 47 M.J. 95, 98 (C.A.A.F. 1997).  Such a demonstration is necessary to allow this court to determine whether the failure to submit the matters at issue establishes a “colorable showing of possible prejudice.”  See Wheelus, 49 M.J. at 289.  Our superior court has tested for prejudice under similar circumstances, United States v. DeGrocco, 23 M.J. 146, 148 (C.M.A. 1987), and to do otherwise would be to ignore the congressionally-imposed limit on our ability to reverse cases because of legal error in the absence of material prejudice to the substantial rights of an appellant.  UCMJ art. 59(a); see United States v. Powell, 49 M.J. 460, 464 (C.A.A.F. 1998) (observing that Article 59(a), UCMJ, “constrains” our ability to reverse).  Appellant’s broad, conclusory assertion that he would have submitted “letters and documents” and a “lengthy petition in [his] own words” is—without more—insufficient to establish even a colorable showing of possible prejudice.
  His refusal to substantiate his claim when given the opportunity by this court effectively moots any claim of possible prejudice to his interests.   
Appellant’s position is not enhanced by the “offer of proof” from counsel contained in “Appellant’s Response to Court Order” that the “letters and documents” mentioned in his affidavit would include letters from intimate friends, “[d]ocuments showing his post-trial employment,” and a “personal petition to the convening authority” requesting, inter alia, an administrative discharge in lieu of a court-martial.  Such averments are only a slight improvement over appellant’s initial submissions and lack the qualitative detail necessary for us to effectively evaluate the effect such documents might have had upon the convening authority.  
It is helpful to recall that appellant obtained a very favorable pretrial agreement from the convening authority in return for his offer to plead guilty to conspiring to introduce cocaine and marijuana onto a military installation and thereafter introducing and distributing those drugs, failing to go to his place of duty on several occasions, going from his place of duty, leaving his unit without authority, committing insubordinate conduct toward a noncommissioned officer, and making three false official statements.  The military judge imposed a relatively lenient sentence, especially in light of the nature and quantity of offenses involved and appellant’s previous nonjudicial punishment for similar offenses.
  Moreover, appellant served less than forty-nine days of confinement after trial and was on excess leave at the time of initial action by the convening authority.  As such, any post-trial submission would have to possess particularized and substantial favorable information about appellant and his circumstances to establish a colorable showing of possible prejudice from their nonsubmission.  In the absence of any details about the documents identified by appellate defense counsel, we decline to speculate as to their content and nature.

Appellant’s submission warrants an additional comment.  Identical pleadings to those originally submitted by appellant appear in several other cases before this court.  E.g., United States v. Heim (ARMY 20021324); United States v. McGhaw (ARMY 20030342); United States v. Plumb (ARMY 20021410).  We are aware that our superior court has summarily returned these cases to this court for fact-finding or other disposition.  This case is distinguishable because of appellant’s refusal to comply with a court order to produce the documents mentioned.  Under such circumstances, we must consider the effects upon the integrity of the judicial process of allowing such broad, conclusory, and unsubstantiated assertions to generate post-trial hearings or constitute a legally sufficient basis for obtaining a new initial action.  Appellant cannot have it both ways; he cannot refer to documents he would have submitted to the convening authority and then decline to provide the documents to this court for our review.  We decline to order further fact-finding in the face of such tactics.
The remaining assignment of error and those matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  
Accordingly, the findings of guilty and the sentence are affirmed.







FOR THE COURT:







MALCOLM H. SQUIRES, JR







Clerk of Court 
� Trial defense counsel states in his affidavit that “[o]nce I was deployed to Iraq, I could not contact SPC Owens.”  We decline to accept this conclusory assertion and its implications as fact.


� Cf. United States v. Howard, 47 M.J. 104, 107 (C.A.A.F. 1997) (stating that where appellant asserts that substitute defense counsel was ineffective for failing to contact him prior to responding to the staff judge advocate’s post-trial recommendation, appellant must state “what he . . . would have said in response to the [staff judge advocate’s] recommendation”); United States v. Chatman, 46 M.J. 321, 323 (C.A.A.F. 1997) (holding that where the staff judge advocate fails to serve on the defense a copy of an addendum that contains “new matter,” appellant must “demonstrate prejudice by stating what, if anything, would have been submitted to ‘deny, counter, or explain’ the new matter”); DeGrocco, 23 M.J. at 148 (stating that where a convening authority takes action on a case prior to the expiration of time granted to the accused to submit matters to the convening authority, appellant must “make some showing that he would have submitted material to the convening authority if that officer had not acted prematurely on his case,” and such showing “should include an offer of proof as to the nature of the material which would have been submitted”).





� Two years prior to his court-martial, appellant received nonjudicial punishment for wrongfully possessing and using controlled substances.  
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