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MERCK, Senior Judge:


A general court-martial composed of officers and enlisted members convicted appellant, contrary to his pleas, of willful disobedience of a superior commissioned officer and unpremeditated murder, in violation of Articles 90 and 118, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 918 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for life, forfeiture of all pay and allowances, and reduction to Private E1.  


On 3 December 1999, this court affirmed the findings of guilty and the sentence.  United States v. McAllister, ARMY 9601134 (Army Ct. Crim. App. 3 December 1999) (unpub.).  On 2 August 2001, the United States Court of Appeals for the Armed Forces (C.A.A.F.) remanded the case to this court for further review.  United States v. McAllister, 55 M.J. 270 (C.A.A.F. 2001).  We heard oral argument on 23 October 2003.  On 9 December 2003, we returned the case to The Judge Advocate General of the Army to remand the record to a convening authority for a hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  United States v. McAllister, ARMY 9601134 (Army Ct. Crim. App. 9 December 2003).  The hearing was conducted on 10 and 11 May 2004.  
BACKGROUND

TRIAL

Testimonial Evidence


Nineteen-year-old Private First Class (PFC) Carla Shanklin was found dead, on 8 July 1995, in her government quarters at Helemano Military Reservation, Hawaii.  At trial, a board certified forensic pathologist concluded that the cause of death was manual strangulation, either alone or in combination with some other form of asphyxia.  

Specialist John McAllister (appellant) lived with PFC Shanklin, her three-year-old daughter, and her fourteen or fifteen-year-old sister, Kijafa Walker, in her government quarters until 23 June 1995.  On that date, appellant and PFC Shanklin were involved in a physical altercation. The military police apprehended appellant, confiscated his key to her quarters, and returned it to PFC Shanklin.  On 24 June 1995, appellant’s commander ordered appellant to stay away from PFC Shanklin’s quarters.  Over the next two weeks, appellant or his vehicle was often seen in PFC Shanklin’s neighborhood.  


On 7 July 1995, at approximately 1230, appellant went to see PFC Shanklin at her quarters.  Kijafa confirmed appellant’s assertion that PFC Shanklin was expected home at approximately 1300.  Appellant waited “outside walking up and down, up and down.”  Private First Class Shanklin arrived sometime between 1430 and 1500 with her squad leader, Sergeant (SGT) Harris, who was teaching her how to drive a car with a manual transmission.  Private First Class Shanklin and SGT Harris continued to drive around for about thirty minutes.  Appellant and PFC Shanklin then talked for about one to one and a half hours.  At approximately 1800, appellant departed and went to Staff Sergeant (SSG) Kimberly Rogers’ quarters, with whom he had been living.
  When appellant arrived at SSG Rogers’ quarters, they quarreled about their relationship.  They stopped arguing for a short time so that SSG Rogers could care for her baby.  When SSG Rogers returned to resume their dispute, she overheard appellant on the phone with PFC Shanklin.  They again argued
 about their relationship and appellant departed the quarters and went to the noncommissioned officers (NCO) club at Schofield Barracks.    


During the evening of 7 July 1995, SSG Michael Jones, a friend of PFC Shanklin’s, went to the NCO club at Schofield Barracks.  Sometime between 1945 and 2000, SSG Jones left the club and walked to his truck in the parking lot.  Appellant walked over to SSG Jones and started talking with him.  Appellant asked about SSG Jones and PFC Shanklin’s relationship.  Staff Sergeant Jones assured appellant that he and PFC Shanklin were merely friends.  Appellant said, “I love her, she loves me, and may the best man win.”  Staff Sergeant Jones questioned appellant about his comment, but he did not get an explanation.  


After leaving the NCO club, SSG Jones went to his barracks, where PFC Shanklin had left two phone messages at the charge-of-quarters for him.  When he returned her calls, she asked SSG Jones if he could come over to her quarters and take a ride.  He went to her quarters at approximately 2030.  While SSG Jones waited approximately thirty minutes for PFC Shanklin, appellant called and spoke with her.  Then, about twenty minutes after PFC Shanklin and SSG Jones left, appellant called her again.  Kijafa told appellant that PFC Shanklin was out.  


Private First Class Shanklin and SSG Jones drove to Waimea Falls Beach.  Staff Sergeant Jones parked his truck near a light and then he and PFC Shanklin sat next to each other on the beach facing the water.  They were at the beach from around 2115 to 2300.  When they returned to SSG Jones’ truck, it had a flat tire.   Staff Sergeant Jones and PFC Shanklin both changed the tire.  In particular, PFC Shanklin took the dirty, oily lug nuts off with her bare hands.  Private First Class Shanklin returned to her quarters at approximately 0040 on 8 July 1995.  Staff Sergeant Jones walked her to the door; she turned, gave him a hug, kissed him on his jaw, and then kissed him on his lips.  Staff Sergeant Jones departed and arrived at the residence of his girlfriend, SSG Saundra Davis, at around 0100.  He spent the remainder of the evening with SSG Davis.  The next morning, SSG Jones took his tire to the Firestone store to have it fixed.  Firestone could not determine the cause of the flat tire.  


Kijafa went to bed sometime between 2300 and 2330 on 7 July 1995.  Her bedroom was on the second floor of the quarters about ten feet from PFC Shanklin’s bedroom.  Kijafa’s three-year-old niece slept in her bed with her.  Sometime during the night, Kijafa was awakened by a female scream that sounded frightened and “like it didn’t get a chance to finish.”  Kijafa got up, looked into the hallway, and noticed PFC Shanklin’s bedroom door slightly opened.  Kijafa closed and locked her door, then laid in her bed watching under the door for any shadows.  Hearing nothing more and seeing nothing out of the ordinary, Kijafa eventually went back to sleep.  


Sergeant Christopher Robinson was PFC Shanklin’s neighbor.  His quarters and PFC Shanklin’s quarters shared a common bedroom wall.  Between 0400 and 0430, when SGT Robinson was on the first floor of his quarters, he heard a loud, shrill scream that seemed to be cut off.  He looked out the living room window, but did not see anything out of the ordinary.  He went upstairs, woke his wife, and asked if she heard the scream.  She did not.  He then heard a “rhythmic thumping” from PFC Shanklin’s quarters.  He characterized the sound as someone having sex.  The “rhythmic thumping” lasted fifteen to thirty seconds.  The “rhythmic thumping” did not concern SGT Robinson because he thought if PFC Shanklin was in trouble, she would be screaming.  At about 0500, he heard a car door slam. 


At about the same time, a loud noise woke Mrs. Marion McCloud, who lived across the street in the same cul-de-sac.  First, she looked out the back window from her upstairs vantage point and saw a car driving away on a trail-type road that connected the main roads in the neighborhood.  This was not unusual to Mrs. McCloud since she had previously seen cars drive down that trail at that early morning hour.  Then, from a downstairs window, she saw a white car parked in a parking area that was in the center of the cul-de-sac.  The parked white car was unusual to her since no white cars usually parked there at night.  


During the morning of 8 July, Kijafa woke to someone banging on the front door, but she did not get up to answer it.  Later, Kijafa and her niece got up and went downstairs to have breakfast.  Kijafa sent her niece upstairs to get PFC Shanklin.  The niece returned and said “her mom won’t talk to her.”  Then, PFC Shanklin’s friend Katina called; Kijafa answered, then went upstairs to give PFC Shanklin the phone.  Kijafa stood at PFC Shanklin’s bedroom doorway calling her sister’s name, but PFC Shanklin did not move.  Kijafa moved closer to her sister and noticed that she had foam coming from her mouth and bruises on her arm. 


She went outside, asked SGT Robinson if he had heard any noises the night before, and told him that she could not wake her sister.  Kijafa asked SGT Robinson to get his wife.  He did, and Kijafa cried as she talked with Mrs. Robinson and asked her to come over to her quarters and help wake her sister.  Sergeant Robinson and his wife went with Kijafa to wake PFC Shanklin.  When they arrived at PFC Shanklin’s bedroom, SGT Robinson saw foam and blood coming from her mouth.    Kijafa screamed at him to wake her sister, so he grabbed PFC Shanklin’s arm and tried to awaken her.  Sergeant Robinson knew PFC Shanklin was dead because she felt cold and stiff.  Sergeant Robinson also noticed that the bedroom window was open with the blinds down and a dresser seemed out of place.  According to Kijafa, PFC Shanklin never opened the window. 


Sergeant Robinson had everyone leave the house.  Kijafa called 911 but was unable to provide critical information so SGT Robinson took over the call.   Sergeant Robinson also spoke with the military police when they arrived.  In the meantime, Kijafa called her mother and paged appellant several times.  When appellant called back, Kijafa told him that something had happened and that he needed to get over to the residence.  Appellant repeatedly asked why, so SGT Robinson took the phone.  Appellant continued to ask why he needed to come over and SGT Robinson told him that something had happened to Carla.  Appellant responded, almost jokingly, “Why, is she dead?”  Sergeant Robinson said “yes” and appellant started to cry.  


Kijafa testified that she did not tell appellant that PFC Shanklin was dead.  During cross-examination, however, Kijafa admitted that in her first statement to the United States Army Criminal Investigation Command (CID), she told appellant “Carla might be dead.”  Kijafa explained that she was shaken up and did not think before she answered their questions.   


Another soldier, Specialist (SPC) Marvin Blyther, drove appellant to PFC Shanklin’s quarters.  Specialist Blyther asked appellant why he was crying and appellant told him that PFC Shanklin was dead and that an investigator told him he needed to go to her quarters.  At the quarters, a first sergeant hugged appellant and tried to calm him down.  About thirty minutes later, SPC Blyther drove appellant to the CID office.  They had a military police (MP) vehicle escort in front and behind them.  On the way to the CID office, appellant told SPC Blyther that “he knew they were going to try and pin it on him because [she] was his girlfriend.”  


Special Agent (SA) West, CID, interviewed appellant on 8 July 1995.  Special Agent West testified that appellant told him that during the morning of 7 July 1995, appellant worked on cars at Mrs. Yvette Randolph’s quarters
 until around noon. Later that afternoon, he went to PFC Shanklin’s quarters.  He was there when she and her squad leader, SGT Harris, arrived.  He watched PFC Shanklin practice driving her vehicle and then finally spoke with her.  Appellant departed PFC Shanklin’s quarters at 1800 and went to SSG Rogers’ quarters.  He and SSG Rogers got into an argument so he left and went to the NCO club at about 2000.  There, he spoke with SSG Jones and SSG Eric Gressett.  He left the NCO club around 2100 and returned to SSG Rogers’ quarters where they continued their previous argument.  They decided to drive around post.  Appellant stated they returned to SSG Rogers’ quarters sometime between 2330 and 2400.  He left, dropped his white car off at a nearby Texaco station, walked back to SSG Rogers’ quarters, which took about an hour, and stayed at the quarters for the remainder of the night.  Appellant said he got into bed with SSG Rogers but did get up on two occasions and tried calling PFC Shanklin using a cellular phone.  Since he was unable to reach her, he went back to bed.  Appellant’s cellular telephone record indicates that on 8 July, appellant made calls at about 0100 and 0130 from locations other than SSG Rogers’ residence.

Appellant stated that he got up at approximately 0700 on 8 July, and he and SSG Rogers went to the Texaco station to check on his car.  Thereafter, he returned to SSG Rogers’ quarters, had breakfast, and stayed there until Kijafa paged him in the afternoon.  Appellant stated that he went to PFC Shanklin’s quarters after Kijafa told him that PFC Shanklin was dead. 


During the interview on 8 July 1995, SA West noticed appellant had a gouge on his index finger and linear scratches on his forearm.
  At a subsequent interview, appellant told SA West two versions of how he received these injuries:  first, while learning how to paint a car; and second, from hitting something, without specifically identifying what, when he heard of PFC Shanklin’s death.  Mrs. Randolph testified that while she and appellant did some body work on cars on 6 July and possibly other earlier dates, they struggled with something, either a door panel or a fender,  and she heard him say “ouch” and “damn.”  She never saw any cuts on him, but thought he was in pain. 


Mr. George Grady, one of appellant’s previous roommates, testified that around 0930 on 8 July 1995, appellant came to his house with a brown box about the size of a shoebox, secured with green tape, and asked him to take the box to the mainland.  Mr. Grady interpreted appellant’s request to mean to dispose of the box.  Appellant stated “I-I-I did this-I did something” and seemed nervous as he was speaking.  Mr. Grady threw the box into a dumpster without opening it.  Subsequently, Mr. Grady saw appellant at a club and told appellant that he did, in fact, get rid of the box.  


On 9 July 1995, appellant met SSG Rogers at a friend’s house to explain what was happening.  Appellant apologized for everything that had happened and told SSG Rogers that he was a suspect in PFC Shanklin’s murder.  At that time, appellant pointed out the scratches on his arm and said “Girl you tore me up, you tore [my] arm up.”  Staff Sergeant Rogers testified that nearly every time appellant saw her, he would remind her of how she had scratched him.  He would say things like, “Kim, you scratched me, you did scratch me.”  She testified that when she went to bed around 2330 on 7 July 1995, she heard appellant leave the quarters and heard his car leave.  The next time she could positively confirm that he was at her quarters was sometime close to dawn.  She testified that he would constantly ask her if she remembered how they cuddled and hugged each other in bed on 7 July 1995.  Staff Sergeant Rogers adamantly denied ever scratching appellant or cuddling and hugging with him that night.  

Physical Evidence

The forensic pathologist, Doctor (Dr.)(Major) Ingwersen, arrived at the scene at approximately 1600 on 8 July 1995.  After doing an initial examination, Dr. Ingwersen asked to preserve the body.  Private First Class Shanklin’s hands were then protected with paper bags secured with rubber bands and her body was secured in a clean, white sheet.
 


Special Agent Theresa Benavidez, CID, arrived at the crime scene at approximately 1615 on 8 July 1995.  Her investigation revealed that on the first floor, the main entrance, carport entrance, and sliding glass door entrance could all be locked.  There was a window adjacent to the sliding glass door that could not be locked, but it had a tight fitting screen on it.  There was only one other window on the first floor and it could not be locked and was missing a screen.  The window in PFC Shanklin’s second floor bedroom was open (although Kijafa testified that PFC Shanklin never opened that window), with the blinds down, and the screen fixed in the aluminum track but bent out on the bottom left corner.  The dresser was normally pushed into the corner.  On that afternoon, the dresser was near the window.  A roof, covered with shingles, extended about four to five feet just outside the bedroom window.  The vertical distance between the window and the roof was about two feet and the vertical distance between the roof ledge and the concrete patio below was about eight and a half feet.  The gate in the back yard had a sliding lock that was unlocked and the gate itself was opened a few inches.    


The CID dusted several areas of the house, including the bedroom door, the window sill, the bed headboard, the dresser, and a portion of the bedroom wall for fingerprints.  Appellant’s fingerprints were not identified on any of the fifty items tested.  There was no shingle material found on appellant’s shoes. 


Doctor Ingwersen conducted an autopsy of PFC Shanklin’s body on 9 July 1995.
  She determined the cause of death to be manual strangulation, either alone or in combination with some other form of asphyxia.  Asphyxia is caused when the

cells in the body are unable to use oxygen or the oxygen is unable to reach the cells.
  Doctor Ingwersen testified that PFC Shanklin had a “rather striking” bruise around her neck.  It was above her collar bone and was a linear pattern which conformed to the pattern of the necklace she was wearing. 


Doctor Ingwersen removed the paper bags that were protecting PFC Shanklin’s nails about one and a half hours prior to actually clipping the nails.  Once clipped, she placed the fingernail clippings into evidence envelopes—one envelope for the nails collected from each hand.  She then gave the envelopes to SA Ward, CID, who sent them to a private laboratory, Laboratory Cooperation of America Holdings, also known as LabCorp, for deoxyribonucleic acid (DNA) testing. 

DNA 


Prior to trial, the convening authority granted appellant’s request to employ Dr. (PhD) Patrick Conneally, professor of Medical Genetics and Neurology, Indiana University School of Medicine, at government expense.  Doctor Conneally was appointed as an expert consultant to evaluate the DNA evidence.  At a motions hearing, the defense counsel informed the military judge that Dr. Conneally recommended that the defense retain an expert in Polymerase Chain Reaction (PCR) testing because he was not qualified in that field.   Doctor Conneally recommended Dr. Edward Blake, who told the defense that LabCorp had failed to follow “the standard general criminal forensic testing standards” in conducting its analysis of PFC Shanklin’s fingernails.  The military judge denied the defense request to substitute Dr. Blake for Dr. Conneally.  

Blood samples for DNA testing were taken from PFC Shanklin’s daughter, sister, and all identified suspects.  At trial, the prosecution’s expert witness, Ms. Meghan Clement, explained the DNA testing process.  Ms. Clement was the Assistant Director of the Forensic Identity Testing Division at LabCorp.  She testified that LabCorp used a PCR process to conduct their DNA analysis.  Ms. Clement opined that the PCR process is more susceptible to contamination than the Restriction Fragment Length Polymorphism DNA analysis process.  The DNA from the material under PFC Shanklin’s fingernails was tested for eight separate genetic systems.  The tests excluded all DNA donors as possible sources of the material except for appellant and PFC Shanklin.  Appellant’s DNA and the DNA material under PFC Shanklin’s fingernails matched each other in all eight genetic systems.  Ms. Clement testified that all the other suspects and PFC Shanklin’s sister and daughter were excluded as possible sources because their DNA did not match the material under the fingernails in at least one genetic system.  


On cross-examination, Ms. Clement testified that LabCorp did not analyze the reddish-brown stain under the fingernails to determine what it was nor did they perform a microscopic exam to detect any fibers because LabCorp was only asked to perform a PCR DNA analysis.  She stated that human DNA can come from blood, flesh, saliva, or mucus and confirmed that the substance containing the DNA was not grease or rubber.  LabCorp did not test all ten fingernail clippings.  One evidence bag contained five and one-half fingernail clippings from one hand.  LabCorp swabbed and tested two of those nails.  The other evidence bag contained five fingernail clippings from the other hand.  LabCorp swabbed and tested a portion of two of those nails.  Although there was sufficient DNA material from one of the nail samples, when LabCorp tried to amplify it during two test attempts, they failed to get any result.    


LabCorp started testing for two additional genetic systems after it had conducted its analysis in this case.  Appellant’s DNA was not retested to include these two additional genetic systems.  Ms. Clement opined that the possibility of excluding appellant as a donor of the DNA by testing for the two additional genetic systems was remote.  She first asserted that LabCorp had never had an instance where there were six or seven matches and then a failure to match in the eighth, ninth, or tenth tests.  She agreed, however, on recross-examination, that this analysis failed to exclude SSG Jones in seven of eight genetic systems.  The two people who could not be excluded as a potential contributor to the mixture found on the left and right nails were PFC Shanklin and SPC McAllister.  Specialist McAllister’s DNA and the DNA material under PFC Shanklin’s fingernails matched each other in all eight genetic systems.  


Six of the eight members asked questions about the DNA evidence.  “Their questions pertained to the possibility of contamination of the samples, the potential for multiple contributors, the explanation for the limited readings from PFC Shanklin’s right fingernail, the possibility of mistakes in the chain of custody, and the possibility of a retest.”  McAllister, 55 M.J. at 273.

POST-TRIAL

On appeal, this court affirmed appellant’s conviction and sentence.  McAllister, ARMY 9601134 (3 December 1999).  Appellant averred to the C.A.A.F. that the military judge was “arbitrary and capricious in denying the defense requests to substitute Dr. Blake for Dr. Conneally, retest the unknown material found under PFC Shanklin’s fingernails, and verify that the blood samples used by the Government’s laboratory was actually appellant’s.”  McAllister, 55 M.J. at 275. 
  After considering appellant’s claims, our superior court determined that appellant did not receive competent expert assistance, but they were unable to determine if the court members’ findings of guilty “were ‘substantially swayed by the error.’” McAllister, 55 M.J. at 276 (quoting Kotteakos v. United States, 328 U.S. 750, 765 (1946)).  Our superior court determined that “the interests of justice will be best served” by returning the case to the Army Court of Criminal Appeals and giving the accused “an opportunity to demonstrate . . . with the assistance of an expert in PCR testing, how he would have changed the evidentiary posture of this case if the military judge had granted his request for Dr. Blake.”  McAllister, 55 M.J. at 276 (citation omitted).  


Thereafter, our superior court instructed the Army Judge Advocate General and this court as follows:

The Judge Advocate General will provide $5000[
] to appellant for employment of Dr. Blake or another equivalent expert.  Thereafter, appellant will have 90 days to file supplemental pleadings with the court below, which may order a factfinding hearing if the additional pleadings make it necessary.  The court below will reconsider the factual and legal sufficiency of the evidence in light of any additional matters submitted by appellant, taking specific cognizance of the factual errors asserted by appellant as the basis for Specified Issue I.  In the alternative, the court below may order a rehearing.

McAllister, 55 M.J. at 277.


Appellant retained the services of Mr. Marc Taylor
 to retest the DNA evidence and to evaluate the prior testing techniques and test results as they were reported at trial.
  Mr. Taylor provided a six-page declaration which included his company’s DNA retest results, allegations that LabCorp mishandled evidence, and possible tactics he would have employed to address these and other issues related to the case. 



Mr. Taylor asserted the following regarding the retest results of the DNA:

My laboratory conducted DNA analysis on both surfaces of all 10 fingernails provided to us and the above listed reference [blood] samples.  This testing consisted of examination of the fingernails and presumptive testing for blood, swabbing of each surface of the nails, testing for amylase activity (indicative of saliva), extraction and quantification of the DNA from these swabs[.] . . .

[Our] testing did not exclude [SPC] McAllister as a possible donor for the DNA found on several of [PFC] Shanklin’s fingernails.  DNA that could be from [SPC] McAllister is found mingled with DNA that could be [PFC] Shanklin’s on several of these fingernails. . . .

There were several significant findings revealed through my laboratory’s testing.  First, only one fingernail tested positive for blood.  This was one of the nails on [PFC] Shanklin’s left hand.  Significantly, there was not genetic material matching [SPC] McAllister found on that nail.  Thus, there was no indication that [SPC] McAllister’s blood was found on [PFC] Shanklin’s nails[.]. . .

. . . . 

Also, my testing revealed DNA of other individuals whose DNA profiles did not match those of any individuals provided to me in this case. . . . 


Mr. Taylor alleged that LabCorp had several problems handling the evidence and their testing methods were forensically unsound:  (1) The fingernails from each hand were combined in a Petri dish, while the preferred method is to individually package each fingernail; (2) LabCorp only tested two fingernails from each hand and those nails were then recombined with the untested fingernails; (3) LabCorp did not report individual DNA profiles found for each fingernail; rather, it reported its results combining the results from the nails of each hand; (4) LabCorp failed to evaluate the nature of the red/brown stain found under one of the nails; (5) there were errors in the evidence chain of custody documents; and (6) one of the suspect’s blood samples is missing.  Mr. Taylor also asserted that expert assistance was indispensable so that the defense team could adequately prepare for trial and effectively challenge the government’s expert witness.  


On 9 December 2003, this court held:

The declaration from Mr. Taylor raises material questions of fact that might give rise to relief for appellant.  We, however, do not know if Mr. Taylor’s assertions contained in his declaration are true because they have not been “tested in the crucible of an adversary proceeding.”  United States v. Murphy, 50 M.J. 4, 15 (C.A.A.F. 1998); United States v. Dinges, 49 M.J. 232, 234 (C.A.A.F. 1998).  Therefore, we have determined the record before us is inadequate to resolve the factual issues regarding findings, and we order a DuBay
 proceeding to consider the factual issues raised on appeal as to the findings.  


We ordered the record of trial be returned to The Judge Advocate General for remand to a convening authority with direction that the convening authority refer the record to a general court-martial for an evidentiary hearing pursuant to DuBay.   In the course of conducting this evidentiary hearing pursuant to DuBay, we ordered that the military judge permit the presentation of witnesses and evidence, order the government to conduct any additional DNA testing that the military judge found necessary,
 and hear the respective contentions of the parties on the issue of whether the court-martial’s findings of guilty were “substantially swayed by the [alleged] errors” enunciated in Mr. Taylor’s declaration.  Kotteakos, 328 U.S. at 765.

DuBay

Three witnesses testified at the DuBay hearing:  Mr. Taylor, the defense expert in DNA; Meghan Clement, the government’s original DNA expert, and appellant.  Mr. Taylor testified that each of PFC Shanklin’s nails was tested by his company, Technical Associates, Inc..  Based on the testimony and evidence presented at the hearing, the military judge made the following findings of fact with which we agree:


Known or referenced samples of DNA were submitted for the following individuals:  PFC Carla Shanklin, SPC John McAllister (appellant), Jhavon Lillie [PFC Shanklin’s daughter], Kijafa Walker, SSG Michael Jones, and SSG Eric Gressett. . . .  The DNA materials found on or under Shanklin’s nails was compared to the known or referenced samples.

While appellant could not be excluded as a “major contributor” of DNA taken from each of PFC Shanklin’s hands, “the tests at trial and for the DuBay rule out all other known suspects except appellant,” including SSG Jones and SSG Gressett.  However, the experts agreed that the testing indicated the presence of DNA from an unknown male and an unknown female, who were not among the referenced samples.  The military judge also found, based on Mr. Taylor’s testimony, that the testing indicated that DNA from a third unknown person was also present.


In her findings of fact, the military judge summarized appellant’s testimony at the DuBay hearing as follows:

The appellant testified for the limited purpose to establish his contact with Shanklin on the afternoon of 7 July before she died.  Appellant testified that he and Shanklin kissed and hugged.  He also claimed she grabbed his arm at one point.  He claims this contact occurred at Shanklin’s house on 7 July 1995 at approximately 1600.

Appellant described the initial hug and kiss as a “how was your day” type of hug and kiss but that it was romantic.  He claims they hugged and kissed about three times during their meeting.  The first time was when they first came in the house in the bathroom near the front entrance, the second time was in a kitchen area, and then the third time was out back behind the apartment.  He claimed that when they were sitting on the sofa and he tried to get up, Shanklin grabbed his arm to pull him down to where she was sitting.  Appellant denied that the grabbing of the arm was rough or aggressive or that Shanklin scratched his arm with her nails.  He denied any injuries or scratches as a result of this “pulling” or grabbing action by Shanklin.
DISCUSSION


In its decision, our superior court directed that this court “reconsider the factual and legal sufficiency of the evidence in light of any additional matters submitted by appellant, taking specific cognizance of the factual errors asserted by appellant as the basis for Specified Issue I.”  McAllister, 55 M.J. at 277.  The test for legal sufficiency is whether, considering the evidence in the light most favorable to the government, a rational factfinder could have found all the essential elements of the offense beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319 (1979).  When applying this test, we are bound to draw every reasonable inference from the record in favor of the prosecution.  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).  The test for factual sufficiency is whether, after weighing the evidence of record and making allowances for not having personally observed the witnesses, we are convinced of appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  

At the DuBay hearing, both the government and defense experts agreed that the testing could not rule appellant out as a contributor to the DNA found on PFC Shanklin’s nails.  They also agreed that the testing excluded the other suspects in PFC Shanklin’s murder, other than appellant.  Both of these facts were presented to the panel at appellant’s original trial.  The most significant new information revealed at the DuBay hearing was that there was DNA from at least two, possibly more, unknown individuals found on PFC Shanklin’s nails.  In light of the overwhelming evidence against appellant, we have no reasonable doubt regarding appellant’s guilt, even considering the new evidence.
  


However, our own opinion of the correct verdict in this case does not end the inquiry.  When analyzing the prejudicial impact of errors at trial, “it is not the appellate court’s function to determine guilt or innocence.”  Kotteakos v. United States, 328 U.S. 750, 763 (1946).  Instead, we must determine whether we can say “with fair assurance, after pondering all that happened without stripping the erroneous actions from the whole, that the judgment was not substantially swayed by the error.”  Id. at 765.  “The inquiry cannot be merely whether there was enough to support the result, apart from the phase affected by the error.  It is rather, even so, whether the error itself had substantial influence.  If so, or if one is left in grave doubt, the conviction cannot stand.”  Id.  


Using this analysis, we find that the information revealed at the DuBay hearing would have had very little, if any, impact on the original verdict.  The government’s reliance on the DNA testing at trial is best summarized by the single reference to it in the trial counsel’s closing argument.  The trial counsel said, “Think too about the DNA.  It excludes Staff Sergeant Jones, it excludes Staff Sergeant Gressett, who does it not exclude?  It doesn’t exclude Specialist McAllister.”  These facts remain true after additional testing and more evidence was presented at the DuBay hearing.  In light of all of the evidence of appellant’s guilt, we find that the verdict was not substantially impacted by the military judge’s erroneous denial of expert assistance for the defense at trial or by the fact that the panel members did not hear the testimony of the defense DNA expert.  


Accordingly, the findings of guilty and the sentence are affirmed.


Judge JOHNSON and Judge KIRBY concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Staff Sergeant Rogers met appellant in May 1995.  That month, she and appellant began a sexual relationship and appellant spent some nights at her quarters.  At the end of June 1995, appellant moved into SSG Rogers’ quarters. 





� Staff Sergeant Rogers and appellant had had previous arguments regarding PFC Shanklin.  During one argument in late June 1995, SSG Rogers told appellant that she “didn’t want him anymore.”  According to SSG Rogers, appellant responded as if he did not care. 





� Mrs. Randolph lived on the same street as PFC Shanklin but at the top corner of the cul-de-sac.     





� An employee of the cellular phone company testified that there is a record of every cellular phone transmission, regardless of whether the phone call is connected.  This record also indicates the transmitter that picked up the signal.  Because different transmitters picked up the signals from appellant’s cellular phone, the calls must have been made from different locations on the island. 





� On 14 July, SA West also noticed three parallel linear scratches on appellant’s left tricep. 





� Prior to these preservative measures, PFC Shanklin’s daughter, sister, SGT Robinson, his wife, SA Benavidez, Dr. Ingwersen, her assistant, SA Ward, SA Russell, SA Gomez, Agent Tuitele, Agent Murray, and an unknown number of MP officers had been in the quarters.  





� In addition to herself, there was a pathology resident in training, an autopsy assistant, a medical photographer, and approximately three to four CID agents at the autopsy.





� Doctor Ingwersen testified that there are three basic types of asphyxia:  


(1) suffocation by smothering (a blockage of the nose and mouth), suffocation by choking (airway blockage), or mechanical suffocation (pressure on the chest that keeps the lungs from inflating); (2) strangulation by hanging, ligature-where a thin object actually encircles the neck, or manual strangulation; and (3) burking (a combination of smothering and mechanical asphyxia). 





� Our superior court did not address Specified Issues I (whether this court’s factual findings were unsupported by the record) and II (legal sufficiency of the evidence) because of its decisions regarding the granted issue and Specified Issue III:    














GRANTED ISSUE





WHETHER THE MILITARY JUDGE ABUSED HER DISCRETION IN REFUSING TO ALLOW THE DEFENSE TO UTILIZE EXPERT ASSISTANCE AT APPELLANT’S COURT-MARTIAL.





SPECIFIED ISSUE III





WHETHER THE MILITARY JUDGE ERRED TO THE SUBSTANTIAL PREJUDICE OF APPELLANT WHEN SHE REFUSED TO ALLOW A RETEST OF MATERIALS FOUND UNDER THE VICTIM’S FINGERNAILS WHEN FUNDS HAD BEEN PREVIOUSLY MADE AVAILABLE FOR DEFENSE INVESTIGATIVE ASSISTANCE AND AN EXPERT TESTIFIED THAT SUCH TESTING WAS APPROPRIATE.  SEE UNITED STATES V. GARRIES, 22 MJ 288 (CMA 1986).





� On 13 August 2002, this court ordered an additional $7,000.00 for DNA testing of the evidence.





� Mr. Taylor’s curriculum vitae is attached to Defense Appellate Exhibit A.





� Mr. Taylor had the original fingernail clippings, blood samples of PFC Shanklin, her daughter, Kijafa, and almost all of the suspects, (SSG Gressett’s blood sample was not provided because it had apparently been misplaced since appellant’s trial), LabCorp’s test results, and a copy of Ms. Clement’s trial testimony to conduct his evaluation.   





� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





� In our 9 December 2003 opinion, we expressed concern that SSG Gressett’s blood sample was apparently missing in this case and suggested that “[i]t may be appropriate for the military judge to order the government to produce another blood sample from SSG [Gressett].”  Apparently, this issue has been remedied and a sample of SSG Gressett’s blood was compared to the DNA samples taken from PFC Shanklin’s fingernails.





� The experts could not say how or when this DNA was deposited.  As the military judge found, “DNA can . . . be transferred from one person to another as well as from that second person to a third person.  DNA can be transferred to an object and then ‘picked up’ or transferred to another person from that object.”
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