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CAIRNS, Senior Judge:


At a general court-martial, a military judge convicted the appellant, in accordance with his pleas, of conspiracy to commit robbery, absence without leave, and robbery (two specifications), in violation of Articles 81, 86, and 122, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, and 922.  Officer members sentenced the appellant to a dishonorable discharge, confinement for seven years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.


On 4 January 2000, we affirmed the findings of guilty and the sentence.  United States v. Szentmiklosi, 52 M.J. 639 (Army Ct. Crim. App. 2000).  On 28 September 2001, the United States Court of Appeals for the Armed Forces reversed the findings of guilty as to the greater offense of robbery in Specification 2 of Charge IV, but the court affirmed the lesser-included offense of aggravated assault by intentional infliction of grievous bodily harm.  United States v. Szentmiklosi, 55 M.J. 487 (2001).  The court also reversed the sentence and remanded the case to this court for reassessment of the sentence or to order a sentence rehearing.  Id.  The appellant urges us to order a rehearing on the sentence, arguing that this court cannot reliably determine what sentence would have been imposed if the error had not occurred.  We disagree and reassess the sentence.

Background


The undisputed facts as summarized by our superior court are as follows:

Appellant, a military policeman, conspired with three others to rob the Post Exchange (PX) money courier.  Appellant knew the civilian courier would be escorted by a military policeman since he had previously performed those same duties himself.  On the morning of March 15, 1997, appellant and an accomplice positioned themselves near the rear of the PX to await the arrival of the military police escort and the courier, who would be returning from the bank with a bag of funds required for the PX to begin its business day.  The two had donned ski masks and gloves.  Appellant was armed with a loaded pistol, and the accomplice had armed himself with a loaded shotgun.  As the courier and the escort arrived and exited their vehicle, appellant rushed toward the courier, who was carrying the bag of money, and his accomplice rushed toward the military policeman.  Pointing the pistol at the courier, appellant motioned him to put the bag of money down.  After the courier complied, appellant ordered him to get down, sprayed the courier’s face with mace, and grabbed the bag containing $36,724.


While appellant was subduing the courier, his accomplice confronted the military policeman and ordered him to the ground.  As the military policeman was kneeling to the ground in compliance with the demand, the accomplice struck him in the back of the head with the shotgun, causing a serious wound to the military policeman’s head.  The military policeman fell to the ground, incurring another deep wound above the right eye.  The accomplice then took the military policeman’s pistol, handcuffs, and radio.  The two then fled the scene in the military police vehicle.  A subsequent investigation ultimately implicated appellant and his confederate, whereupon appellant confessed his involvement.

Szentmiklosi, 55 M.J. at 488-89.

Discussion


If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (1999) (quoting United States v. Taylor, 47 M.J. 322, 324 (1997)).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).


Our superior court’s decision that the appellant was legally liable for one specification of robbery and one specification of intentional infliction of grievous bodily harm—rather than two specifications of robbery—did not change the fundamental facts of the appellant’s criminal acts.  Regardless of the legal description of the offenses, the appellant still conspired to rob the PX courier of a substantial sum of cash.  He still used his inside knowledge as a military policeman (MP) of courier protection procedures, particularly as he had previously performed those duties himself.  The appellant still pointed a loaded pistol at the courier, demanded the bag of cash, ordered him to the ground, sprayed mace in his face, and grabbed the bag containing $36,724.  The appellant was still an active participant in his accomplice’s acts of ordering the MP escort to kneel on the ground and then striking him on the head with a loaded shotgun, thereby inflicting a serious wound to his head and causing a deep wound to his eye when he struck the pavement.  The appellant and his accomplice still disarmed the MP and fled the scene in the MP vehicle.
  Nothing in our superior court’s decision changed any of those facts that were before the sentencing authority at trial and are still before this court.


Within the overall maximum punishment, the appellant faced confinement of forty-five years and six months for the offenses of which he was found guilty at trial (conspiracy to commit robbery, two specifications of robbery, and absence without leave).
   The maximum confinement for the findings of guilty affirmed by our superior court (conspiracy to commit robbery, robbery, aggravated assault, and absence without leave) is at least thirty-five years and six months.
  The remaining elements of the maximum authorized sentence remain identical.


Because the error in this case did not affect the fundamental facts of the appellant’s criminal acts and had relatively limited effect on the maximum sentence, we conclude that we can reliably determine what sentence would have been imposed if the legal error had not occurred.  Considering the egregious nature of the crimes committed by the appellant, his sentence to a dishonorable discharge, confinement for seven years, total forfeiture, and reduction to Private E1 was entirely appropriate.  On the basis of the error articulated by our superior court, the entire record, and our collective experience, we are satisfied that the sentence would not have been less than the adjudged sentence if the members had been instructed that the appellant was guilty of one robbery specification and one aggravated assault specification (rather than two robberies) and that the maximum confinement was thirty-five years and six months (rather than forty-five years and six months).   In other words, we are confident that if a rehearing on the sentence were conducted, the sentence would be of at least the same magnitude as the originally adjudged sentence.  Accordingly, we are certain that the sentence we affirm below is no greater than that which would have been adjudged had the error not been committed.        


Reassessing the sentence on the basis of the error on remand, the entire record, and the principles under United States v. Sales, the Court affirms the sentence.

Senior Judge MERCK and Judge HATTEN concur.
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Deputy Clerk of Court

� As our superior court and our earlier opinion both point out, the government could have chosen to charge a separate robbery of the MP’s weapon, pistol belt, handcuffs, radio, and MP sedan.





� The sentence limitation to which he agreed in his pretrial agreement was to suspend confinement in excess of fifteen years for fifteen years.  





� The maximum confinement for aggravated assault in which grievous bodily harm is intentionally inflicted is five years. But, if inflicted with a loaded firearm, the maximum confinement is ten years.  Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 54e(9).  The government suggests that we should treat this as a ten-year offense because the grievous bodily harm was inflicted with a loaded firearm used as a bludgeon.  Although we have found no dispositive case on point, the analysis by our sister court in United States v. Murray, 43 M.J. 507 (A.F. Ct. Crim. App. 1995), would arguably lead to the conclusion that, under the facts of our case, the maximum confinement is five years.  We need not decide whether inflicting grievous bodily harm by using a loaded firearm as a bludgeon qualifies as a ten-year or five-year offense, because we reach the same reassessment under our Sales analysis that follows.  
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