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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

CARVER, Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of two specifications of adultery, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934.  The appellant was sentenced to a bad-conduct discharge, confinement for 99 days, and reduction to pay grade E-1.  Pursuant to a pretrial agreement, the convening authority approved the sentence as adjudged, but suspended all confinement over 45 days.  


 After carefully considering the record of trial, the appellant’s assignments of error, and the Government’s response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.  

Clemency Request

In his first assignment of error, the appellant contends that it was error for the convening authority (CA) to deny the appellant's request for clemency without waiting for and considering the staff judge advocate's recommendation (SJAR).  We disagree.  


On 14 August 2000, the appellant pled guilty, pursuant to a pretrial agreement, to two specifications of adultery.  Two days later, the trial defense counsel (TDC) submitted to the CA a clemency request pursuant to Rule for Courts-Martial 1105, Manual for Courts-Martial, United States (2000 ed.).  In his letter, the TDC reviewed the evidence presented at trial that was favorable to the appellant, attached copies of 23 letters of good character that were introduced at trial, and requested that the CA suspend the punitive discharge.  On 12 September 2000, the CA readdressed and returned the letter as follows:

1.  Returned denied.

2.  I have reviewed the recommendations made in regards to Corporal Wilcox's Bad Conduct Discharge.  I believe that suspending the BCD will be contrary to good order and discipline.

1stEnd on Capt Ashe ltr 5800 Legal of 12 Sep 2000.  In the SJAR, which was signed on 4 April 2001, the SJA noted the clemency request of 16 August 2000 and the CA's denial on 12 September 2000.  The SJA then advised the CA:

4. Although you must consider all matters raised by and on behalf of the accused, as the convening authority, you have absolute discretion to either grant or deny any relief requested.  In my opinion, nothing offered by the defense during or after the trial warrants further clemency.  I recommend that you approve the sentence as adjudged, but that you suspend all confinement in excess of 45 days for a period of 12 months from the date of your action.  If you agree with this recommendation, an action designed to accomplish the foregoing is attached.

SJAR of 4 Apr 2001 at 3.  On 11 April 2001, the TDC indicated that he had no comments or corrections to submit regarding the SJAR, including the reference to the earlier denial of clemency.  The CA took her action on 23 April 2001, specifically noting that she considered the clemency matters submitted by the TDC on 16 August 2000.  


The appellant contends that the CA's denial of clemency was equivalent to taking action on the record in violation of R.C.M. 1107, which generally prohibits the CA from acting on the record until after receipt of the SJAR and any submissions by the TDC or appellant.  In other words, the appellant argues that the CA must not consider 1105 matters until taking action on the record.  Under R.C.M. 1105, an appellant may submit matters to the CA at any time after the sentence is adjudged.  Under R.C.M. 1106, the appellant is also afforded an opportunity to comment on the SJAR.  These rights are distinct and need not be exercised simultaneously.  United States v. Hickok, 45 M.J. 142, 145-46 (1996).  The Manual for Courts-Martial, United States (2000 ed.) does not require the CA to consider the advice of her SJA before she decides whether to grant clemency.  Thus, we find no error when the CA promptly answered the appellant's request for clemency.  


Assuming arguendo that there was error, the error was not materially prejudicial to any substantial right of the appellant because the SJAR properly advised the CA that she could grant clemency and the CA said that she considered the appellant's request for clemency when she took her action.  

Post-trial Processing Delay

In his second assignment of error, the appellant asserts that he was denied speedy post-trial processing due to excessive and inordinate Government delay of about one year from the date of trial to the convening authority’s action.  We disagree.


The appellant has a right to timely review of the findings and sentence.  United States v. Williams, 55 M.J. 302, 305 (2001); United States v. Tucker, 9 C.M.A. 587, 589, 26 C.M.R. 367, 369 (1958).  In order to obtain relief as an error of law under Article 59(a), UCMJ, the appellant must show actual prejudice in addition to unreasonable and unexplained delay.  United States v. Jenkins, 38 M.J. 287, 288 (C.M.A. 1993).  Assuming arguendo that there has been unreasonable and unexplained delay, the appellant has failed to show evidence of actual prejudice.  


This Court may, however, grant sentence relief for unreasonable and unexplained delay under Article 66(c), UCMJ, even in the absence of actual prejudice.  As our superior Court recently said, we are “required to determine what findings and sentence ‘should be approved,’ based on all the facts and circumstances reflected in the record, including the unexplained and unreasonable post-trial delay.”  United States v. Tardif, 57 M.J. 219, 224 (2002).  Our superior Court also noted:

[C]ounsel at the trial level are particularly well-situated to protect the interests of their clients by addressing post-trial delay issues before action by the convening authority. . . . Appellate relief under Article 66(c) should be viewed as the last recourse to vindicate, where appropriate, an appellant’s right to timely post-trial processing and appellate review.

Id. at 225.


As we consider the appellant’s record and allied papers, we see no evidence of any complaint to the military judge, staff judge advocate, convening authority, or any other authority regarding post-trial processing delays.  We observe that the appellant has made no claim of prejudice in his brief.  After careful review of the record, in light of our authority and responsibility under Articles 59(a) and 66(c), UCMJ, we find no prejudice or harm of any kind, nor do we see any other basis for affording the appellant relief for any post-trial processing delays that occurred in his case.  We therefore decline to grant relief on this ground.  See United States v. Bigelow, 57 M.J. 64, 69 (2002).  

Sentence Appropriateness


In his third assignment of error, the appellant asserts that his sentence is inappropriately severe and he requests that we, therefore, disapprove the bad-conduct discharge.  We decline to grant relief.


“Sentence appropriateness involves the judicial function of assuring that justice is done and that the accused gets the punishment he deserves.”  United States v. Healy, 26 M.J. 394, 395 (C.M.A. 1988).  This requires “‘individualized consideration’” of the particular accused “‘on the basis of the nature and seriousness of the offense and character of the offender.’”  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982)(quoting United States v. Mamaluy, 10 C.M.A. 102, 106-07, 27 C.M.R. 176, 180-81 (1959)).


The appellant asserts that "an unsuspended bad conduct [sic] discharge is inappropriately severe, where appellant had no prior offenses, had outstanding performance and conduct marks, submitted 23 separate recommendations in support of his retention in the U.S. Marine Corps, admitted his crimes, cooperated fully with authorities, expressed his remorse, and demonstrated significant potential for rehabilitation."  Appellant's Brief of 14 Mar 2002 at 4. 


However, the adultery offenses in this case were particularly aggravating.  The appellant, who was separated from his wife at the time of the offenses but had reconciled with her by the time of trial, admitted that he had sexual relations with the wives of two members of his platoon, over a two or three month time period.   


The appellant worked in the computer repair section of the maintenance platoon.  At the time, there were seven or eight Marines in the work section and about 45 Marines in the platoon.  In the first specification, the appellant admitted having sexual intercourse with the wife of Corporal (Cpl) M, a friend who worked in the same work section as the appellant.  At the time of the offense, Cpl M and his wife were temporarily residing with the appellant in his house off base.  When Cpl M found out about the offense, he told the appellant that he was upset because he felt betrayed by a friend.  In the second specification, the appellant admitted having sexual intercourse with the wife of his work section staff non-commissioned officer-in-charge (SNCOIC), Staff Sergeant (SSgt) C.  


After the two offenses came to light, the appellant admitted that the three of them were uncomfortable working together and that their morale and work performance were adversely affected.  SSgt C testified that he thought everyone in the section was laughing at him behind his back and that for a while he had no desire to go to work.  The SNCOIC of the entire platoon, Master Sergeant (MSgt) Quinlivan, testified that, as a result of the offenses, Cpl M became depressed and SSgt C questioned his ability to lead.  According to MSgt Quinlivan, news of the misconduct quickly spread, resulting in animosity throughout the entire platoon, even after the appellant was transferred to another platoon.  


After reviewing the entire record, we find that the sentence is appropriate for this offender and his offenses.  Healy, 26 M.J. at 395-96; Snelling, 14 M.J. at 268.  Granting sentence relief at this point would be to engage in clemency, a prerogative reserved for the convening authority.  Healy, 26 M.J. at 395-96.  


Accordingly, the findings of guilty and sentence, as approved on review below, are affirmed. 


Senior Judge PRICE and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court
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