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MEMORANDUM OPINION
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HARVEY, Senior Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (two specifications), disrespect towards a noncommissioned officer, and marijuana use (two specifications), in violation of Articles 86, 91, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for five months, and forfeiture of $737.00 pay per month for five months.  Consistent with the terms of a pretrial agreement that limited the confinement that could be approved to “time served,” the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for 135 days, and forfeiture of $737.00 pay per month for five months.  Appellant was credited with 135 days of confinement for pretrial confinement served.  This case is before the court for review pursuant to Article 66, UCMJ.

The staff judge advocate’s (SJA) post-trial recommendation (SJAR) and the addendum to the SJAR, submitted to the convening authority pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1106, each contain an error.  We will reassess the sentence in our decretal paragraph.
First, the SJAR included appellant’s pretrial confinement, but did not include the nature and duration of appellant’s pretrial restriction.  See R.C.M. 1106(d)(3)(D).  Appellant was restricted to the 2d Brigade area from 27 July 2001, the date he was released from civilian confinement, to 17 October 2001, the date he was placed into pretrial confinement.  While on restriction, appellant could leave the 2d Brigade area with an escort.  Appellant’s defense counsel did not object to the absence of restriction information from the SJAR.  See R.C.M. 1105, 1106(f)(6).

Second, the military judge failed to inquire into the factual basis for Specification 1 of Charge I (AWOL from 16 to 17 October 2001)
 during the providence inquiry.
  Appellant’s trial defense counsel requested that the convening authority dismiss Specification 1 of Charge I because the providence inquiry was inadequate.  See R.C.M 1105, 1106(f)(4).  The addendum to the SJAR agreed with trial defense counsel and recommended dismissal of Specification 1 of Charge I.  But the SJA did not explicitly advise the convening authority about his personal responsibility to reassess the sentence or explain that the military judge may have been prejudiced by her belief that appellant was guilty of this AWOL.  See United States v. Nelson, 2 M.J. 277, 278 n.2 (A.F.C.M.R.), sentence rev’d on other grounds, 2 M.J. 175 (C.M.A. 1976) (summary disposition). 
When an SJA concludes that an error has occurred at trial and recommends curative action, the SJA must ensure that the convening authority understands his own responsibility to ensure the “accused is . . . placed in the position he would have occupied if an error had not occurred . . . [and he must] determin[e] anew the appropriateness of the adjudged sentence.”  United States v. Reed, 33 M.J. 98, 99-100 (C.M.A. 1991) (internal quotation marks and citations omitted).  
As a result of these two errors, we will undertake a unitary reassessment of the sentence.
  Appellant’s other AWOL was much more aggravated than the one-day AWOL set aside by the convening authority.  Appellant was found guilty of AWOL from 27 February 2001 until 21 April 2001, which was terminated by apprehension.  Appellant was also convicted of two uses of marijuana, and disrespect to a noncommissioned officer.  The military judge properly admitted appellant’s two prior convictions into evidence.  In state court, appellant pleaded guilty on 31 May 2001 to seven counts of burglary of a vehicle for offenses committed on 21 April 2001.  Appellant pleaded guilty on 12 July 2001 to two counts of burglary of a vehicle for offenses committed on 15 April 2001.  Burglary of a vehicle is a Texas Class A misdemeanor.  Appellant’s pretrial agreement with the convening authority, precluding the possibility of post-trial confinement, is a critical element strongly militating against our finding that the SJA’s errors were prejudicial to appellant as to the approved sentence.  
We have considered the matters personally raised by appellant under 
United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
The findings of guilty approved by the convening authority are affirmed.  Reassessing the sentence on the basis of the errors noted, and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986), the court affirms the sentence.  
Senior Judge MERCK and Judge SCHENCK concur.
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Clerk of Court
� The maximum punishment for an absence of less than three days includes confinement for one month.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 10e(2)(a).   





� See United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003) (citing United States v. Care, 18 U.S.C.M.A. 535, 541-42, 40 C.M.R. 247, 253-54 (1969)) (discussing military judge’s affirmative duty during the providence inquiry to conduct a detailed inquiry into the charges and the accused’s conduct).


� See United States v. Garman, 59 M.J. 677, 682 n.8 (Army Ct. Crim. App. 2003); United States v. Nicholson, 55 M.J. 551, 554-55 (Army Ct. Crim. App. 2001) (both addressing concept of unitary sentence reassessment for multiple errors). 
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