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MEMORANDUM OPINION
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HARVEY, Senior Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (two specifications), heroin possession, and heroin use, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for nine months.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge and confinement for six months.  The convening authority approved ninety-nine days of confinement credit.  The case is before the court for review pursuant to Article 66, UCMJ.
Two issues merit discussion.  First, we noted an ambiguity in the description of the offenses as summarized in the staff judge advocate’s (SJA) post-trial recommendation (SJAR),
 which the convening authority subsequently approved.  Second, we agree with appellate counsel that it may be appropriate for the convening authority to order deferment of forfeitures.  When the military judge discussed the terms of appellant’s pretrial agreement during the providence inquiry with appellant, he gave appellant incomplete information about the relationship between appellant’s approaching expiration term of service (ETS) date and the deferment of forfeitures provision in appellant’s pretrial agreement.
  In our decretal paragraph, we will remand the case to a general court-martial jurisdiction for a new SJAR and initial action.   

I.  SJAR Findings Errors
Facts
The SJAR states that appellant pleaded guilty to two specifications of AWOL, “wrongful possession of a controlled substance” and “wrongful use of a controlled substance.”  Appellant actually pleaded guilty to:

(1) AWOL from on or about 6 August 2002 until he was apprehended on or about 9 April 2003; 
(2) AWOL from on or about 5 June 2002 until he was apprehended on or about 17 June 2002;
(3) heroin possession on or about 17 June 2002; and,
(4) heroin use on or about 25 June 2002.

Appellant and his trial defense counsel did not object to the SJAR’s findings information.
  See R.C.M. 1105 and 1106(f)(4).    
Discussion
The SJAR’s vague description of the offenses is inadequate because it lacks the duration of the two AWOLs, fails to indicate that they were both terminated by apprehension, and does not provide that the controlled substance possessed and used on separate dates was heroin.  For example, the Manual for Courts-Martial provides that an AWOL for not more than three days that is voluntarily terminated
 is punishable by confinement for one month and forfeiture of two-thirds pay per month for one month.
  This relatively minor offense can be contrasted with an AWOL for more than 30 days that is terminated by apprehension.
  This more aggravated AWOL is punishable at a general court-martial
 by a dishonorable discharge, forfeiture of all pay and allowances, and confinement for eighteen months.  Id. at para. 10e(2)(d).  

It is important that the SJAR contain an accurate, unambiguous description of the offenses for two reasons.  First, SJAs are required to include in their SJARs a concise, meaningful description of the offenses.  See United States v. Gunkle, 55 M.J. 26, 33 (C.A.A.F. 2000) (noting requirement for “concise information” about findings).  More complete and unambiguous information about the findings, however, enables the convening authority to better understand the magnitude of the offenses and to approve an appropriate sentence.  Second, unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337, 341 (C.M.A. 1994).  When the convening authority substantially reduces the seriousness of the findings, the convening authority is also required to reassess the sentence.  See United States v. Reed, 33 M.J. 98, 99-100 (C.M.A. 1990).
  In Reed, the SJAR recommended that the convening authority dismiss one of the charges, due to the statute of limitations, and to reduce the period of confinement from seven years to five years.  However, the SJAR did not explain why the findings were not accurately and completely reflected in the SJAR and provided no criteria to the convening authority for sentence reassessment.  See id. at 99 (citing United States v. Sales, 22 M.J. 305 (C.M.A. 1986)).  In Reed, our superior court held that, absent proper legal guidance, the convening authority’s action on the sentence appeared arbitrary, and set aside the convening authority’s action.  Id. at 100.  
It is unclear whether the SJA in the instant case inadvertently or actually intended to recommend approval of these vague, less-aggravated descriptions of the offenses.  We find the SJAR’s failure to provide any rationale for changing the findings, and the lack of an explanation to the convening authority of the requirement to “personally” reassess the sentence increases the probability that the SJAR’s finding’s descriptions were a mistake, rather than an intentional decision to reduce or change the seriousness of the findings.  On the other hand, if the convening authority intentionally approved less serious offenses, then appellant was prejudiced by the convening authority’s failure to reassess the sentence.  
In any event, we find that the convening authority’s initial action is ambiguous with respect to the findings.  Article 66(c), UCMJ, requires this court to “affirm only such findings of guilty . . . as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.”  Our court cannot affirm an incorrect finding, and a finding is incorrect if we do not know substantially what offense we are affirming.  See UCMJ art. 66(c).  Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot yet proceed because appellant’s case is not yet ripe for our review.  We will return this case for clarification of the ambiguous findings.  See Diaz, 40 M.J. at 345; R.C.M. 1107(g).  
II.  ETS Date and Appellant’s Pretrial Agreement
Facts
Appellant’s pretrial agreement required deferment of mandatory forfeitures until the convening authority’s initial action.  Appellant’s sentence was adjudged on 5 June 2003.  During the discussion about the pretrial agreement, the trial counsel informed the military judge that the parties were aware that appellant’s ETS date was 18 June 2003, and would “moot” the deferment of forfeiture provision in the pretrial agreement.  The military judge told appellant that his pay and allowances would administratively terminate on appellant’s ETS date.
  Appellant had previously discussed with his counsel the impact of his ETS date on his pretrial agreement.  All parties believed that the provisions in appellant’s pretrial agreement requiring the convening authority to defer forfeitures until initial action were administratively negated by appellant’s 18 June 2003 ETS date.  The military judge offered to allow appellant to withdraw from the pretrial agreement; however, appellant said he wanted to plead guilty and keep his pretrial agreement.  See generally United States v. Perron, 58 M.J. 78, 86 n.7 (C.A.A.F. 2003) (suggesting that a convening authority and the accused may renegotiate a new post-trial agreement after a mutual misunderstanding of a material term in the pretrial agreement).  

The matters appellant’s trial defense counsel submitted to the convening authority under R.C.M. 1105 note the forfeiture-ETS issue and concede that appellant made an informed decision not to withdraw from his pretrial agreement.  The R.C.M. 1105 submission requests that the convening authority provide financial relief.  The SJAR mentions appellant’s request for financial relief, but it does not discuss the forfeiture-ETS issue.  

Appellate defense counsel argue that appellant’s decision to forego forfeiture relief and to continue with the pretrial agreement was based on incorrect information.  Title 10 U.S.C. § 972 requires adjustment of appellant’s ETS date to 26 February 2004 because appellant was AWOL for 253 days.  Appellate counsel urge the court to retroactively order deferment of forfeitures until initial action.      

Discussion
“Time lost as a result of being AWOL will be made good at the end of the enlistment period, unless waived by the appropriate authority.”  10 U.S.C. § 972(a); Army Reg. 635-200, Personnel Separations:  Enlisted Personnel, para. 1-21a-b (1 Nov. 2000).”  Jauregui, 60 M.J. at *3 n.3.  We agree with appellate counsel that legal error occurred, and that retroactive deferment of the mandatory forfeitures resulting from appellant’s confinement is an appropriate remedy to moot the claim of prejudice.  See United States v. Fagan, 59 M.J. 238, 244 (C.A.A.F. 2004).  The court’s remand based on the vague findings in the SJAR allows the convening authority to craft an appropriate remedy. 
III.  Conclusion
The convening authority’s initial action, dated 9 October 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.   

Judge SCHENCK concurs.

BARTO, Judge, concurring in the result:
I do not join that portion of my colleagues’ opinion discussing the purported inadequacy of the description of the findings in the SJAR.  See UCMJ art. 59(a); Orloff v. Willoughby, 345 U.S. 83, 93 (1953) (observing that “[j]udges are not given the task of running the Army”).  However, in light of the government concession concerning the deferment of forfeitures in this matter, I concur that the initial action should be set aside and the record of trial returned to The Judge Advocate General for a new action by the same or a different convening authority.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Staff judge advocates are required to include in the SJAR “concise information as to the findings . . . adjudged by the court-martial.”  See Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A).





� Under Article 57(a)(1)(A), UCMJ, mandatory forfeiture of two-thirds of appellant’s pay per month at the grade of Private E1 started on 19 June 2003, fourteen days after appellant’s sentence, which included confinement, was adjudged.  The mandatory forfeitures continued until appellant went on excess leave on 28 July 2003, or was released from confinement, whichever occurred earlier.  Initial action was on 9 October 2003.  Although the pretrial agreement required waiver of forfeitures, appellant was not in confinement, and there were no forfeitures to waive.  See Article 58b(b), UCMJ.  See United States v. Emminizer, 56 M.J. 441, 443-45 (C.A.A.F. 2002) (discussing interplay between mandatory and adjudged forfeitures, as well as waiver and deferment of forfeitures).  Thus, we will not address the waiver of forfeitures provision in appellant’s pretrial agreement in this decision.  





� We do not expect trial defense counsel to object to SJAR findings that are more favorable to the accused than occurred at trial.





� Appellant was not charged with or convicted of this relatively minor offense.  But the SJAR fails to explain to the convening authority that appellant’s AWOLs are substantially more serious. 





� Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part  IV, para. 10e(2)(a). Unless stated otherwise, all references are to the current 2002 edition of the MCM.





� The most aggravated of appellant’s two AWOLs was for 246 days and terminated by apprehension.


  


� Appellant was tried at a special court-martial.





� When a SJA concludes that an error has occurred at trial and recommends curative action, the SJA must ensure that the convening authority understands his own responsibility to ensure the “accused is . . . placed in the position he would have occupied if an error had not occurred . . . [and he must] determin[e] anew the appropriateness of the adjudged sentence.”  Id. (internal quotation marks and citations omitted).





� “In general, an accused is not entitled to pay and allowances if confined after ETS.”  United States v. Jauregui, 60 M.J. 885, *6 n.6 (Army Ct. Crim. App. 3 Sept. 2004) (citations omitted), pet. denied, 2004 CAAF LEXIS (C.A.A.F. 2004).
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