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MEMORANDUM OPINION
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MAHER, Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of failure to go to his appointed place of duty and assaulting a superior noncommissioned officer (NCO) by pointing a loaded firearm at the NCO in violation of Articles 86 and 91, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 891 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, and reduction to Private E1.  
The case is before us for review under Article 66, UCMJ.  We agree with appellant that his plea to assaulting a superior NCO was improvident where the military judge failed to discuss the defense of divestiture which was raised by appellant’s testimony.
During the guilty plea inquiry, appellant told the military judge that his platoon sergeant, Sergeant First Class (SFC) MH “had singled [him] out amongst some of the other individuals in the platoon” and labeled him a “problem soldier.”  Appellant said that on one occasion when he was supposed to be on guard duty, he left his post to take pictures of an injured Iraqi child who was being cared for by a medic.  Sergeant First Class MH saw appellant and asked him if he had been relieved from guard duty.  Appellant responded that he had not been relieved but if he “miss[ed] another picture like this, [the platoon leader] would kick [his] ass.”  Appellant said that SFC MH then told him “if [he] did not return to [guard duty] [SFC MH] would kick [his] ass.”  Appellant said he was “very angry for SFC MH threatening [him] in front of the entire platoon.”
  When he returned to duty, appellant “made a remark to [another soldier] about wanting to shoot [SFC MH].” 

Appellant testified that around fifteen minutes after his encounter with SFC MH, he and a few other soldiers were having a meal at the mess hall and SFC MH sat at their table.  Appellant moved to another table to finish his meal then he and the other soldiers went to a local recreational facility where they checked their e-mail and played a game of pool.  According to appellant, SFC MH followed the soldiers into the facility and “snickered.”  Appellant testified that he “felt like [SFC MH] was provoking [him]” and that “[SFC MH] was following [him] just to get on [his] nerves.”  After appellant left the facility, he asked his platoon leader where he could find an inspector general’s (IG) office and explained that he felt threatened by SFC MH’s actions.  The platoon leader informed appellant that he would find the location of the IG office.  
When appellant walked away from his platoon leader, he saw SFC MH approach the platoon leader and start talking to the platoon leader.  Appellant said he walked up to the two and told SFC MH “the next time [SFC MH] threatened to kick [his] ass [he] was going to give [SFC MH] what [SFC MH] wanted.”  Appellant said his platoon leader moved between him and SFC MH and directed appellant to be respectful.  While the platoon leader tried to control appellant, however, SFC MH was “kind of laughing and pointing his finger.”  Appellant said he “lost it” and he was “just shaking.”  He “grabbed [his] loaded weapon, and [he] raised it up” and pointed the weapon at SFC MH.  The platoon leader quickly pushed appellant’s rifle down and took control of the situation.  
When an accused’s testimony raises the question of a defense, “it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.M.C.A. 475, 479, 45 C.M.R. 249, 253 (C.M.A. 1972).  In the instant case, appellant’s testimony raised the defense of divestiture.  At one point during his explanation of the incident, appellant began to disclaim the defense by stating, “it doesn’t justify what I --”, however, appellant did not complete this statement.  Instead, he immediately went back to the idea that he committed the offense because SFC MH was “provoking him.”  An NCO whose own conduct under all the circumstances departs substantially from the required standards appropriate for that individual’s rank and position under similar circumstances abandons that rank and position.
  United States v. Richardson, 7 M.J. 320, 321 (C.M.A. 1979).  When appellant made statements raising the possibility that the defense of divestitute might be available, the military judge should have explained the defense to appellant and should not have accepted appellant’s plea to assault upon a superior NCO in the execution of his office unless appellant admitted facts that would have negated that defense.  See Rule for Courts-Martial 910(e) discussion.  Because the military judge did not do so, we will only approve an assault under Article 128, UCMJ.
  See United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987).
We affirm only so much of the finding of guilty of the Specification of Charge II as provides that appellant, did at Abu Nawas Park, Iraq, on or about 21 July 2004, assault SFC [MH] by pointing a weapon at him, to wit:  a loaded firearm.  The remaining finding of guilty is affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.
Senior Judge BARTO and Judge HOLDEN concur.
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Clerk of Court

� According to appellant there were two squads from the platoon present to hear SFC MH’s comments.


� It is unlikely that SFC MH actually divested himself of the protections of his office by ordering appellant to get back to guard duty or he was going to “kick [appellant’s] ass” and by following appellant and snickering.  See United States v. King, 29 M.J. 885 (A.C.M.R. 1989).  However, the question under consideration is merely whether the defense was raised by appellant’s statements to the military judge.  





� While the Specification of Charge II alleged an aggravated assault with a dangerous weapon, the military judge did not mention nor did appellant admit to the element of that offense requiring that the weapon be used in a manner likely to produce death or grievous bodily harm.  We will affirm a simple assault with a firearm rather than an assault with a dangerous weapon.
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