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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, the appellant was found guilty by a military judge sitting as a special court-martial of absence without leave (three specifications) and use of marijuana (two specifications), in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a (1988) [hereinafter UCMJ].  He was sentenced to a bad-conduct discharge, confinement for 135 days, and forfeiture of $600.00 pay per month for five months.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for ninety days, and forfeiture of $600.00 pay per month for five months, and credited appellant with sixty-seven days of confinement credit for pretrial confinement and restriction tantamount to confinement.


Appellant asserts for the first time on appeal that the military judge erred by applying Pierce* credit to the adjudged sentence instead of leaving the credit for the convening authority to apply against the approved sentence, and that the convening authority erred by failing to apply Pierce credit as well as credit for pretrial confinement and restriction tantamount to confinement to the approved sentence.  The court disagrees and finds that the military judge granted the full measure of Pierce credit due.


Appellant received punishment under Article 15, UCMJ, for one of the specifications of marijuana use of which he was found guilty at trial.  The punishment consisted of a reduction from Private First Class to Private E1, extra duties and restriction for forty-five days, and forfeitures of $450.00 pay per month for two months.  The record indicates that appellant served five of the days of restriction and extra duty, one before and four after a two-month period of absence without leave.  Upon announcing the sentence, the military judge stated that he “gave . . . credit” for the Article 15 punishment in arriving at his sentence.  He did not further elaborate, however, about his calculations in arriving at the sentence or what the sentence would have been absent the Article 15 punishment.


Either the sentencing authority or the convening authority may give credit for prior Article 15 punishment.  Pierce, 27 M.J. at 369 (expressing preference, but not requiring, that convening authority give credit).  If the military judge or court-martial panel has granted the credit against the adjudged sentence, and the resulting sentence exceeds that agreed upon in a pretrial agreement, the convening authority may approve the agreed-upon sentence without granting any further credit.  United States v. Flynn, 39 M.J. 774 (A.C.M.R. 1994).  If the military judge is the sentencing authority and elects to give the credit himself, he must specifically state how the credit was calculated.  United States v. Pierce, 28 M.J. 1040, 1042 n.1 (A.C.M.R. 1989)(reassessing sentence on remand); United States v. Strickland, 36 M.J. 569, 570 (A.C.M.R. 1992).

In this case, the military judge failed to specifically state how he calculated the credit.  Appellant infers that the military judge granted forty-five days’ confinement credit against a six-month sentence to confinement, to arrive at the somewhat unusual sentence of confinement for 135 days.  This is a fair inference.  While Pierce does not mandate any specific formula for calculation of credit, the Court of Military Appeals, now the Court of Appeals for the Armed Forces, suggested using the “Table of Equivalent Punishments” found in the Manual for Courts-Martial, United States, 1969.  Pierce, 27 M.J. at 369.  A mathematical application of the formulas in the table, which equate extra duty, restriction, and forfeitures to days of confinement, to the five days’ restriction and extra duty appellant served and to the forfeitures he presumably lost would result in slightly less than forty-five days’ credit towards the adjudged sentence to confinement.


The military judge is presumed to know the law and to apply it correctly.  United States v. Prevatte, 40 M.J. 396, 398 (C.M.A. 1994).  We are satisfied from the military judge’s explicit pronouncement that he gave credit for the Article 15, UCMJ, punishment and from the fair inferences that can be drawn from the sentence, that appellant has received full credit for the punishment he actually suffered under Article 15, UCMJ.


Accordingly, the findings of guilty and the sentence are affirmed.







FOR THE COURT







JOSEPH A. NEURAUTER







Clerk of Court

* United States v. Pierce, 27 M.J. 367 (C.M.A. 1989)(at a later court-martial for the same offense, an accused will be granted day-for-day, dollar-for-dollar, and stripe-for-stripe credit for any previous Article 15, UCMJ, punishment suffered for that offense.).
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