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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating a lawful general regulation and of violating 18 U.S.C. § 2252A(a)(5)(A) by possessing child pornography,
 in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for one year.  Pursuant to a pretrial agreement, the convening authority only approved confinement for nine months, but otherwise approved the sentence as adjudged.
The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s response thereto.  In United States v. Martinelli, 62 M.J. 52 (C.A.A.F. 2005), our superior court held that the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. § 2252A (2000), does not have extraterritorial application.  As the CPPA violation of which appellant was found guilty occurred exclusively in Afghanistan, we cannot affirm the findings as “crimes and offenses not capital” in violation of clause 3, Article 134, UCMJ.  
The government, however, asserts that appellant’s conviction for wrongful possession of child pornography can be affirmed, arguing:

Congress expressly expanded the jurisdictional scope of the CPPA in 2001. . . .  18 [U.S.C.] § 7(9) was added by Pub. L. No. 107-56, Section 804 (‘Patriot Act’).  This subsection expands the term ‘special maritime and territorial jurisdiction of the United States’ to  . . . specifically include [overseas military bases] . . . . 
As a result, the government asserts that appellant’s “misconduct was expressly covered by the CPPA.”  
We disagree with this assertion.  The term “special maritime and territorial jurisdiction of the United States” is not alleged in the Specification of Charge II.  During the providence inquiry the military judge told appellant, without objection from either party, that one of the elements was that the offense occurred “on land or in a building owned by, leased to, or otherwise used by or under the control of the United States Government.”  See Martinelli, 62 M.J. at 60 (stating that there are “three alternative locations” referenced in 18 U.S.C. § 2252A(a)(5)(A)).  More significantly, military personnel are specifically exempt from inclusion in this expanded definition.  See 18 U.S.C. § 7(9) (2002) (exempting persons subject to the UCMJ from application of the amended paragraph).  Thus, we conclude that the holding of Martinelli is still applicable to appellant’s case.
This conclusion does not end our analysis, however.  We must now determine whether appellant’s conduct is alternatively punishable as prejudicial to good order and discipline or service-discrediting misconduct in violation of clause 1 or 2, Article 134, UCMJ.  See Martinelli, 62 M.J. at 67; United States v. Mason, 60 M.J. 15, 18-19 (C.A.A.F. 2004); United States v. Sapp, 53 M.J. 90 (C.A.A.F. 2000); United States v. Augustine, 53 M.J. 95 (C.A.A.F. 2000).  

Here, the military judge informed appellant that one of the elements of the offense alleged in the Specification of Charge II was that “under the circumstances [appellant’s] conduct was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.”  The military judge further explained that service-discrediting conduct is “conduct that tends to harm the reputation of the service or lower it in public esteem,” and that conduct prejudicial to good order and discipline is “conduct that causes a reasonably direct and obvious injury to good order and discipline.”  Appellant admitted that his conduct would “bring disgrace upon the armed forces” and agreed that “people, who hear of [the misconduct], including civilians, would hold the service in lower esteem.”  He explained, “When word of this gets out, people are going to look at what I did and – not as what I did, but as something a soldier did.”  Under these facts, we find that the record “conspicuously reflect[s]” that appellant “clearly understood the nature of the prohibited conduct as being a violation of . . . clause 2, Article 134, apart from how it may or may not have met the elements of the separate criminal statute underlying the clause 3 charge.”  Martinelli, 62 M.J. at 67 (internal quotations omitted).  
Accordingly, the Specification of Charge II is amended as follows:

In that Sergeant (E-5) Stuart P. Johnson, U.S. Army, did, at or near Bagram Air Field, Afghanistan, between on or about 1 September 2003 and 10 February 2004, knowingly possess various image files, which files contained visual depictions of minors engaged in sexually explicit conduct, which conduct was of a nature to bring discredit upon the armed forces.
The finding of guilty to the Specification of Charge II, as amended, is affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
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Clerk of Court

� The Specification of Charge II  alleged:  





In that Sergeant (E-5) Stuart P. Johnson, US Army, did at or near Bagram Air Field, Afghanistan, between on or about 1 September 2003 and 10 February 2004, knowingly possess various image files, which files contained visual depictions of minors engaged in sexually explicit conduct in violation of 18 U.S.C. §2252A.
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