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ZOLPER, Judge:

A panel of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of unlawful entry and indecent assault, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for thirty-three months, and forfeiture of all pay and allowances.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellate defense counsel assert the record of trial contains no evidence indicating the convening authority saw and considered appellant’s entire clemency submission.  We agree and will return this case for a new staff judge advocate (SJA) recommendation (SJAR) and new convening authority initial action.
On 30 April 2004, trial defense counsel submitted clemency matters on behalf of appellant pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105.  This submission consists of defense counsel’s two-page memorandum, eight noted enclosures thereto, and two letters not identified as enclosures (letters from James Mabry and Angela Mabry).  Trial defense counsel’s memorandum indicates that eight enclosures are included with the request for clemency by stating “8 Encl, as” (eight enclosures, as stated) adjacent to his signature block.  The memorandum, however, fails to specifically identify these documents by name, or make any mention of the two Mabry letters.  Nevertheless, the record of trial appears to contain all the documents referred to by trial defense counsel.
The SJAR addendum—dated 21 May 2004 and provided to the convening authority pursuant to R.C.M. 1106(f)(7)—lists as enclosures thereto:  (1) the record of trial; (2) the SJAR; and (3) “R.C.M. 1105, Clemency Matters.”  However, the SJAR addendum erroneously indicates that appellant’s R.C.M. 1105 clemency matters consist solely of a “Letter from PVT Burney (2 pages)” and “Testimony from Ms. Mabry (12 pages).”

No document in the record indicates whether the convening authority was provided with:  (1) James Mabry’s 23 April 2004 letter; (2) Angela Mabry’s 23 April 2004 letter; or (3) appellant’s six certificates of achievement for courses completed while in post-trial confinement.  Furthermore, no document in the record, including the 21 May 2004 initial action, indicates what clemency matters the convening authority considered before he took action.
On 28 February 2006, we ordered the government to provide the court with any documentation memorializing the convening authority’s preaction review of appellant’s entire clemency submission.  If such documentation could not be produced, we ordered the government to obtain an affidavit from the SJA at the time appellant’s case was processed, “or a person with first-hand knowledge,” indicating whether the convening authority considered appellant’s clemency submission and all of its enclosures and attachments prior to taking action.
On 28 March 2006, the government provided this court with an affidavit (dated 17 March 2006) from Major (MAJ) Bradley J. Huestis, Chief of the Military Justice Division, V Corps.  This two-page affidavit extensively details the procedural and administrative posture of the command and the SJA’s office at the time of appellant’s trial and during the post-trial processing of appellant’s case.  Major Huestis states, “While I do not specifically remember [Brigadier General (BG)] Keefe’s post-trial review of [Private] Burney’s case, [after reviewing] all of the post-trial documents included in the record of trial[,] . . . I believe that the enclosure notation at the bottom of the SJAR Addendum is a typographical error.”  This affidavit provides no specific information from anyone with first-hand knowledge regarding whether the convening authority received and reviewed appellant’s complete clemency submission before taking action on appellant’s case.  While MAJ Huestis asserts he “was usually present when [the SJA] briefed           BG Keefe,” he does not assert he was present when the SJA provided appellant’s clemency matters to BG Keefe.  The affidavit ends with the speculative conclusion that, because “all eight enclosures and the two attachments to Enclosure 1 were included in the Original Record of Trial,” they were, therefore, “included in the trial folder that BG Keefe reviewed.” 
The law, specifically, Article 60, UCMJ, and R.C.M. 1107, requires the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “[A]ction may be taken only after consideration of [such] matters . . . .”  UCMJ art. 60(c)(2); see R.C.M. 1107(b)(3)(A).  In this case, it appears the convening authority may not have received and considered appellant’s entire clemency submission.  “[N]either the UCMJ nor the [R.C.M.] require the convening authority to state in the final action what materials were reviewed in reaching a final decision.”  United States v. Stephens, 56 M.J. 391, 392 (C.A.A.F. 2002).  However, as our superior court has stated, “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).  Under the facts of this case, we are not confident the convening authority was specifically presented with appellant’s entire clemency submission before he acted on appellant’s case.  See UCMJ art. 60(c)(2).  Major Huestis’ affidavit does not further clarify the post-trial issues in appellant’s case, and no further documentation, including documentation from “a person with first-hand knowledge,” has been provided to this court.  Accordingly, we will return appellant’s case for a new recommendation and action.
The convening authority’s initial action, dated 21 May 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
Senior Judge SCHENCK and Judge WALBURN concur.






FOR THE COURT:
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