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OLMSCHEID, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for five months, and reduction to the grade of Private E1.  Pursuant to a pretrial agreement, the convening authority approved 140 days of appellant’s sentence to confinement as well as the remainder of the adjudged sentence.  Appellant was credited with thirty-seven days of confinement against his sentence to confinement and the convening authority waived automatic forfeiture of pay from 21 June 2005 until 18 December 2005.    

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 432 (C.M.A. 1982), the government’s reply thereto, and appellant’s brief in response.  We agree with appellant that the military judge erred in permitting the government to introduce specific acts of uncharged misconduct during its sentencing case and will grant appellant relief in our decretal paragraph.  The remaining assertions of error are without merit.
FACTS

The military judge accepted appellant’s plea of guilty to absence without leave from 14 September 2004 until on or about 2 May 2005.  During its sentencing case, over trial defense counsel’s objection, the government sought to introduce a record of prior nonjudicial punishment the accused had received pursuant to Article 15, UCMJ [hereinafter Article 15].  The military judge ruled the Article 15 inadmissible because it was not properly authenticated.  
The government then called appellant’s first sergeant who testified that approximately twelve months prior to going absent without leave, appellant “started having some problems and started not coming to work, being late and stuff like that, and he was counseled for-received an Article 15 for numerous absences - - - -.”  At this point the trial defense counsel objected, stating, “I believe his mention of the Article 15, which was just excluded is prejudicial to my client.  I believe he can’t talk about the actions, the conduct and the command’s response to the conduct.”  The military judge overruled the objection stating, “[w]ell, if he’s aware that the accused received an Article 15[,] I certainly think he can testify about it.”  The first sergeant then continued to discuss counseling statements appellant received for being late to duty “fourteen, fifteen times, if not more” and the effect that appellant’s uncharged absences had on unit readiness.  The first sergeant also testified that appellant tested positive for marijuana use on a urinalysis. 

The government then called its second and last witness, appellant’s company commander.  The company commander testified that appellant had received the Article 15 for missing movement after having been counseled for reporting late for duty “approximately fifteen times.”  She also described an incident where appellant refused to come into work and appellant’s positive urinalysis test.  The government’s sentencing argument emphasized appellant’s “pattern of misconduct back at his unit.”           
DISCUSSION
As trial defense counsel only objected to some of the uncharged misconduct presented during the government’s sentencing case, we must review its admission under two separate analyses.  The military judge’s admission of the testimony concerning the underlying misconduct of the Article 15, over defense objection, is reviewed for an abuse of discretion.  United States v. Saferite, 59 M.J. 270, 274 (C.A.A.F. 2004);  United States v. Clemente, 50 M.J. 36, 37 (C.A.A.F. 1999).  The military judge’s admission of the testimony related to the urinalysis results, without defense objection, is reviewed under a plain error analysis.  United States v. Hardison, 64 M.J. 279, 281 (C.A.A.F. 2007).  Plain error occurs when:  “(1) an error was committed; (2) the error was plain, clear, or obvious; and (3) the error resulted in material prejudice to substantial rights.”  Id.
We agree with appellant that the uncharged misconduct introduced at his trial was not proper aggravating evidence.  Rule for Courts-Martial [hereafter R.C.M.] 1001(b)(2) permits a trial counsel on sentencing to introduce from an accused’s personnel records, “evidence of the accused’s . . . character of prior service.  Such evidence includes copies of reports reflecting the past military efficiency, conduct, performance, and history of the accused and evidence of any disciplinary actions including punishment under Article 15.”  The rule further clarifies, however, “‘[p]ersonnel records of the accused’ includes any records made or maintained in accordance with departmental regulations that reflect the past military efficiency, conduct, performance, and history of the accused.”  The military judge ruled the Article 15 inadmissible because it was improperly authenticated.  Moreover, none of the testimony established that the Article 15 was administered in such a way as to protect appellant’s right to counsel, appellate review, or other important procedural rights.  Cf. United States v. Albritton, ARMY SPCM 18914 (A.C.M.R. 28 Dec. 1983) (unpub.) (permitting admission of a company commander’s testimony concerning an Article 15 that also included testimony establishing procedural safeguards during its imposition).  As a result, there was no case law or rule of evidence to permit the government to present evidence of the Article 15 through the testimony of appellant’s chain of command.  United States v. McGill, 15 M.J. 242, 244 (C.M.A. 1983); United States v. Yong, 17 M.J. 671, 673 (A.C.M.R. 1983).              

Moreover, the underlying uncharged misconduct of the Article 15 does not meet the “directly relating to or resulting from” requirement to be admissible under R.C.M. 1001(b)(4).  See Hardison, 64 M.J. at 280; United States v. Hall, 29 M.J. 786 (A.C.M.R. 1989), aff’d, 31 M.J. 431 (C.M.A. 1990).  The uncharged misconduct (failures to repair and refusal to report for duty) was not preparatory to or in a continuous course of conduct with the absence without leave for which appellant was convicted.  Nor was this uncharged misconduct admissible as rebuttal evidence or under R.C.M. 1001(b)(5)(E), as appellant did not offer any good soldier evidence and the government elicited the evidence on direct examination, not cross-examination.  As a result, the military judge abused his discretion in permitting witnesses to testify about this misconduct over defense objection.  

We also find that the military judge committed plain error in permitting the government, without defense objection, to admit the evidence of prior drug use.  The urinalysis results are even less directly related to appellant’s charged absence without leave than appellant’s prior failures to repair and it should have been plain and obvious to the military judge that this testimony was inadmissible.  

Given the very limited evidence remaining in the government’s sentencing case, and the government’s focus on the uncharged misconduct during its sentencing argument, the uncharged misconduct may very well have prejudiced appellant’s substantial right to be sentenced for the offense for which he was convicted.  As a result, the erroneous admission of testimony concerning uncharged misconduct was not harmless. 
CONCLUSION

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, and reduction to the grade of Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).    
Judge GALLUP and Judge KIRBY concur.
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