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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:

A military judge, sitting as a special court-martial, convicted Appellant, pursuant to his pleas, of conspiracy to distribute 3,4-methylenedioxymethamphetamine (MDMA)(ecstasy), wrongful use of ecstasy on divers occasions, and wrongful use of lysergic acid diethylamide (LSD) on divers occasions, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a.  On 10 August 2000, Appellant was sentenced to a bad-conduct discharge, confinement for 150 days, forfeiture of $630.00 pay per month for 5 months, and reduction to pay grade E-1.  On 30 November 2001, the convening authority (CA) approved the sentence and, pursuant to a pretrial agreement, suspended all confinement in excess of 120 days for a period of 12 months from the date of his action.


After carefully considering the record of trial, Appellant’s two summary assignments of error, and the Government’s response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of Appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Post-Trial Processing Delay

In his first summary assignment of error, Appellant asserts that, notwithstanding the absence of demonstrated prejudice, the dilatory post-trial processing of this case warrants relief.  He notes that it took over one and one-half years (552 days) to go from trial to this Court for appellate review in a 72-page guilty plea, with 477 days of the unexplained delay occurring after trial and before the action of the CA.  Appellant avers that this Court should reassess his sentence and disapprove or suspend with remission the punitive discharge since there is no other meaningful relief available at this late date.  We disagree.

An “appellant has a right to a speedy post-trial review of his case.”  United States v. Williams, 55 M.J. 302, 305 (2001).  In reviewing a case where there is an alleged excessive delay in its post-trial processing, this Court must determine whether the excessive delay materially prejudiced the appellant, thus requiring a remedy under Article 59(a), UCMJ.  United States v. Tardif, 57 M.J. 219, 223-24 (2002).  If there is no material prejudice to the appellant, then this Court is “required to determine what findings and sentence should be approved, based on all the facts and circumstances reflected in the record, including the unexplained and unreasonable post-trial delay.”  Id.; Art. 66(c), UCMJ.  However, “[a]ppellate relief under Article 66(c) should be viewed as the last recourse to vindicate, where appropriate, an appellant’s right to timely post-trial processing and appellate review.”  Tardiff, 57 M.J. at 225.  


Appellant bears the burden of proving the post-trial delay was unreasonable.  However, should this Court find there was unreasonable post-trial delay in this case, unreasonable delay alone does not entitle Appellant to relief under Articles 59(a) or 66(c), UCMJ.  First, Appellant admits he has not suffered any actual prejudice, and thus is not entitled to any relief under Article 59(a), UCMJ.  Appellant’s Brief of 27 Sep 2002 at 2.  Second, Appellant fails to indicate what, if anything, in the entire record entitles him to relief under Article 66(c), UCMJ.  Tardif, 57 M.J. at 224.  Despite finding the “appellant had not demonstrated actual prejudice,” the Army Court of Criminal Appeals in United States v. Collazo, held the infringement of the appellant’s rights under Articles 38 and 54, UCMJ, the denial of an opportunity to review the record of trial prior to authentication, the failure to serve an authenticated record of trial for use in preparation of clemency matters and the unreasonable delay in preparing the record of trial warranted relief under Article 66(c) “to moot any claims of prejudice.”  United States v. Collazo, 53 M.J. 721, 727 (Army Ct.Crim.App. 2000).  Thus, under Collazo, relief pursuant to Article 66(c), UCMJ, should only be granted under the most extraordinary of circumstances where relief is appropriate because the unreasonable delay, based on all facts and circumstances in the entire record of trial, somehow prejudicially affected the sentence as adjudged and approved below.  

In this case, Appellant can only cite unreasonable delay as a basis for relief.  Because Appellant fails to establish any other facts or circumstances in the entire record as a basis for relief, we find that this is an inappropriate case for this Court to exercise it’s “‘broad power to moot claims of prejudice

. . . ’” under Article 66(c), UCMJ.  Collazo, 53 M.J. at 727 (quoting United States v. Wheelus, 49 M.J. 283, 288 (1998)).

Furthermore, neither Appellant nor his defense counsel raised the issue of delay with the CA during the entire post-trial processing period, and Appellant raises it for the first time here on appeal.  Thus, as part of “all the facts and circumstances reflected in the record,” Appellant’s lengthy silence is strong evidence that he suffered no harm, the delay had no effect on the sentence adjudged, and this is not an appropriate case for this Court to exercise it’s Article 66(c), UCMJ, authority.  Compare United States v. Fricke, 53 M.J. 149, 155 (2000)(holding “that the failure to object to a military magistrate or chain of command is strong evidence that unlawful pretrial punishment did not occur”).  “Counsel at the trial level are particularly well-situated to protect the interests of their clients by addressing post-trial delay issues before action by the [CA],” and the “[trial] defense counsel can protect the interests of Appellant through complaints to the convening authority.  Id.  Therefore, any relief under Article 66(c) would serve only to give a windfall to an otherwise undeserving Appellant.  As such, we decline to grant relief.

Sentence Appropriateness

In his second summary assignment of error, Appellant asserts that a sentence which includes an unsuspended bad-conduct discharge is inappropriately severe.  Appellant asserts that this Court should set aside the bad-conduct discharge.  We disagree.


A court-martial is free to impose any legal sentence that it determines is appropriate.  United States v. Turner, 14 C.M.A. 435, 437, 34 C.M.R. 215, 217 (1964).  Rule for Courts-Martial 1002, Manual for Courts-Martial, United States (2000 ed.).  On review, a court of military review "may affirm only such findings of guilty and the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record should be approved."  Art. 66(c), UCMJ.  An appropriate sentence results from an "individualized consideration" based on the "nature and seriousness of the offense and the character of the offender."  United States v. Rojas, 15 M.J. 902, 919 (N.M.C.M.R. 1983)(citing United States v. Snelling, 14 M.J. 267 (C.M.A. 1982)), aff’d, 20 M.J. 330 (C.M.A. 1985).

Appellant’s sentence was appropriate considering the nature and seriousness of his offenses.  The “use of narcotics by military persons has special military significance in light of the ‘disastrous effects’ of these substances ‘on the health, morale and fitness for duty of persons in the armed forces.’”  Schlesinger v. Councilman, 420 U.S. 738, 760 n.34 (1975).  It is beyond dispute that drug abuse in the military is inimical to the mission of the armed forces to preserve, protect, and defend our nation.  United States v. Trottier, 9 M.J. 337, 346 (C.M.A. 1980).  Consequently, military courts have acknowledged “that the armed services must curtail such abuse of drugs through exercise of court-martial jurisdiction to the greatest extent legally possible.”  Id.  Further, drug use by military personnel “diminishes the military effectiveness of the service members who are using drugs; and, when such persons are entrusted with important responsibilities--sometimes involving access to complex equipment or to lethal weapons--it may endanger other persons, their property, and government property.”  United States v. Bickel, 30 M.J. 277, 280 (C.M.A. 1990).

This is not one isolated incident, nor a mere single lapse in judgment.  Appellant used both LSD and ecstasy twice, on separate occasions.  In addition to using narcotics himself, Appellant agreed to let another Marine, Corporal Philip Abdelmessih, U.S. Marine Corps, use Appellant’s room to make ecstasy sales to fellow Marines.  Record at 45; Prosecution Exhibit 1 at 3.  “I knew that Cpl Abdelmessih sold MDMA a lot, I knew he wanted to borrow my room in order to make a sale.  Prosecution Exhibit 1 at 3.  “I agreed to let him use my barrack’s room, and I walked up to the room along with him and a couple other people whom I didn’t know.”  Id. 

Appellant’s assignment of error amounts to nothing more than a request for clemency, which is the prerogative of the CA.  Healy, 26 M.J. at 395-96.  Courts of criminal appeals are tasked with determining sentence appropriateness vice clemency.  Clemency, which involves bestowing mercy, is the prerogative of the convening authority.  Id.; R.C.M. 1107(b).  Appellant has raised nothing new to this Court.  On the basis of the entire record, Appellant’s sentence was correct in law and fact.


"Sentence appropriateness involves the judicial function of assuring that justice is done and that the accused gets the punishment he deserves."  United States v. Healy, 26 M.J. 394, 395 (C.M.A. 1988).  This requires "'individualized consideration'" of the particular accused "'on the basis of the nature and seriousness of the offense and character of the offender.'"  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982)(quoting United States v. Mamaluy, 10 C.M.A. 102, 106-07, 27 C.M.A. 176, 180-81 (1959)). 

After reviewing the entire record, we find that the sentence is appropriate for this offender and his offenses.  Healy, 26 M.J. at 395-96; Snelling, 14 M.J. at 268.  Granting sentence relief at this point would be to engage in clemency, a prerogative reserved for the CA.  Healy, 26 M.J. at 395-96.  Appellant received the individual consideration required based on the seriousness of his offenses, and that is all that the law requires.  United States v. Rojas, 15 M.J. 902, 919 (C.M.R. 1984).  As such, Appellant’s assignment of error is without merit.

Conclusion

Accordingly, the findings of guilty and the sentence, as approved on review below, are affirmed.

Senior Judge OLIVER and Judge VILLEMEZ concur.
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