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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of violating a lawful order from a noncommissioned officer, dereliction of duty, assault (two specifications), communicating a threat, and wrongful discharge of a firearm, in violation of Articles 91, 92, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 891, 892, 928, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for four months, and reduction to the grade of Private E1. 


The convening authority’s action reads in pertinent part:  “Only so much of the sentence as provides for reduction to E1 and confinement for 100 days is approved and except for the part of the sentence extending to a Bad-Conduct 
Discharge shall be executed.”  The convening authority also disapproved Specification 1 of Charge III (Article 128).  We agree with counsel for appellant and appellee that the action is ambiguous because it does not explicitly approve the bad-conduct discharge. 


Rule for Courts-Martial [hereinafter R.C.M.] 1107(d)(1) requires that the approval or disapproval of an adjudged sentence be “explicitly stated.”  See also United States v. Schiaffo, 43 M.J. 835, 836 (Army Ct. Crim. App. 1996).  “When an action fails to conform to the ‘explicit’ requirement of R.C.M. 1107(d)(1), it is either incomplete, ambiguous, or erroneous” and “‘the authority who took the . . . action may be instructed by an authority acting under Article 64, 66, 67, or 69 to withdraw the original action and substitute a corrected action.’”  Id. (quoting R.C.M. 1107(g)).    
In this case, the convening authority did not take “explicit” action on the adjudged punitive discharge.  Because the action is ambiguous on its face, we will return the record of trial to the convening authority for a corrected action which clarifies his intent. 

The record of trial will be returned to the same convening authority to withdraw the action, dated 17 May 2007, and to substitute an action in accordance with Article 60(c)-(d), UCMJ, and R.C.M. 1107(g), clarifying his intention as to the discharge.  The record of trial will be returned to this court for such further disposition or review as may be required.( 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( In light of our decision, it is not necessary for us to decide the remaining assignments of error at this time.
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