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MEMORANDUM OPINION

-----------------------------------------
BARTO, Judge:


A military judge sitting as a special court-martial found appellant guilty, pursuant to her pleas, of absence without leave, willful dereliction of duty, wrongful use of marijuana (two specifications), and breaking restriction in violation of Articles 86, 92, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 912a, and 934 [hereinafter UCMJ], respectively.  The convening authority approved the adjudged sentence to a bad-conduct discharge.

Appellant pleaded guilty to, and was found guilty of, wrongful use of marijuana at or near Fort Gordon, Georgia, between, on or about, 5 September 2000 and 5 October 2000, in the Specification of Charge II.  During the providence inquiry, appellant stated that she did not use marijuana at or near Fort Gordon, Georgia during the period alleged, but actually used marijuana somewhere in the State of Florida.  The stipulation of fact, admitted into evidence without objection, also asserts that appellant and her accomplices “knowingly and intentionally smoked marijuana throughout their trip from Florida to Mexico.”  The military judge ensured that appellant was not misled by the pleadings, but he failed to enter findings consistent with the evidence obtained from appellant during the providence inquiry and that contained in the stipulation of fact.
We agree with appellant that, under the circumstances of this case, the providence inquiry was insufficient to support the finding of guilty of wrongful use of marijuana at or near Fort Gordon, Georgia, as alleged in the Specification of Charge II.  See generally United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  This specification should be revised to more accurately reflect appellant’s conduct.  Accordingly, we will clarify the underlying facts of the Specification of Charge II in our decretal paragraph.

The court affirms only so much of the finding of guilty of the Specification of Charge II as finds that appellant did, at some location in the State of Florida, between, on or about, 5 September 2000 and 5 October 2000, wrongfully use marijuana in violation of Article 112a, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge CANNER and Judge HARVEY concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR. 
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