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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of failure to repair (three specifications), disrespect toward a noncommissioned officer (three specifications), and disobeying a noncommissioned officer (three specifications), in violation of Articles 86 and 91, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 891 [hereinafter UCMJ].  Appellant was also convicted, contrary to her pleas, of disrespect toward a noncommissioned officer (two specifications) and disobeying a noncommissioned officer (two specifications), in violation of Article 91, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, and reduction to Private E1.  Appellant was awarded a total of eighty-three days of pretrial confinement credit
 toward the approved sentence.  


In this Article 66, UCMJ, appeal, appellant asserts that the staff judge advocate’s recommendation (SJAR) incorrectly advised the convening authority as to the findings pertaining to Specifications 1, 2, 6, 10, and 11 of Charge II.  We agree and will direct relief in our decretal paragraph. 

During the course of the providence inquiry, the government moved to amend Specifications 1, 2, 6, 10, and 11 of Charge II.  Specifically, the government moved to delete the words “and go to parade rest” (Specifications 1 and 2 of Charge II); “and deportment” (Specifications 6 and 11 of Charge II); and “and at ease” (Specification 10 of Charge II).   The military judge subsequently found appellant guilty of these offenses, as amended.  The SJAR incorrectly advised the convening authority that appellant was found guilty of the offenses as originally charged.  Appellant and her trial defense counsel raised no objection to this error.  See Rules for Courts-Martial 1105, 1106(f)(4), and 1106(f)(6).  

Unless otherwise stated in his action, a convening authority implicitly approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because Specifications 1, 2, 6, 10, and 11 of Charge II were amended, the convening authority’s purported approval of findings of guilty of these specifications as originally charged was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).   Because the convening authority’s clemency decisions are highly discretionary, we will moot any possible prejudice by granting sentence relief.  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).
  

We have reviewed appellant’s second assignment of error and find it to be without merit.

Accordingly, the court affirms only so much of the findings of guilty:

Of Specification 1 of Charge II as finds that appellant, at or near Fort Lewis, Washington, on or about 22 June 2001, was disrespectful in language and deportment toward Sergeant JoAnne Smallwood, a noncommissioned officer, then known by the said Specialist Kristy Farnsworth to be a superior noncommissioned officer, who was then in the execution of her office, by saying to her, “fuck you,” “I ain’t doing shit, kiss my ass,” “fuck you Sergeant, I don't want to hear shit you have to say,” or words to that effect, speaking to her in a loud voice, and walking away from the said Sergeant JoAnne Smallwood after being told to “at ease,” in violation of Article 91, UCMJ.

Of Specification 2 of Charge II as finds that appellant, having received a lawful order from Sergeant JoAnne Smallwood, a noncommissioned officer, then known by the said Specialist Kristy Farnsworth to be a noncommissioned officer, to “at ease,” an order which it was her duty to obey, did at or near Fort Lewis, Washington, on or about 22 June 2001, willfully disobey the same, in violation of Article 91, UCMJ.

Of Specification 6 of Charge II as finds that appellant, at or near Fort Lewis, Washington, on or about 25 June 2001, was disrespectful in language toward First Sergeant Mark Wilson, Sergeant First Class Samuel Ollison, Staff Sergeant Marriel Harrison, and Sergeant Pollard, all noncommissioned officers, then known by the said Specialist Kristy Farnsworth to be superior noncommissioned officers, who were then in the execution of their office, by saying to them, “You are all fucking assholes, motherfuckers,” or words to that effect,  in violation of Article 91, UCMJ.

Of Specification 10 of Charge II as finds that appellant, having received a lawful order from Staff Sergeant Marriel Harrison, a noncommissioned officer, then known by the said Specialist Kristy Farnsworth to be a noncommissioned officer, to “sit down and wait in the orderly room waiting room,” or words to that effect, an order which it was her duty to obey, did at or near Fort Lewis, Washington, on or about 25 June 2001, willfully disobey the same, in violation of Article 91, UCMJ.

Of Specification 11 of Charge II as finds that appellant, at or near Fort Lewis, Washington, on or about 25 June 2001, was disrespectful in language toward First Sergeant Mark Wilson, a noncommissioned officer, then known by the said Specialist Kristy Farnsworth to be a superior noncommissioned officer, who was then in the execution of his office, by saying to him, “I’m taking a shit, do you want to come in here and wipe my ass for me,” or words to that effect, in violation of Article 91, UCMJ. 

The remaining findings of guilty are affirmed.  Reassessing the sentence based upon the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, and reduction to Private E1.  All rights, privileges, and property, of which appellant 
has been deprived by virtue of that portion of her sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a); 10 U.S.C. §§ 858b(c) and 875(a).


Senior Judge CHAPMAN and Judge CLEVENGER concur. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� This includes thirty days of credit for illegal pretrial punishment in violation of Article 13, UCMJ.


� This is clearly a case of needlessly “piling on” by the government.  See United States v. Foster, 40 M.J. 140, 144 n.4 (C.M.A. 1994).  The government charged appellant with seven additional offenses, none of which it was able to prove at trial.  For example, appellant was charged with communicating a threat to her squad leader.  Yet, when her squad leader testified at trial, he denied that appellant ever communicated a threat to him.  
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