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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of dereliction in the performance of duties (willful), larceny (property of a value of more than $100.00), and making and uttering checks without sufficient funds (twenty-six of the twenty-seven checks were for more than $100.00), in violation of Articles 92, 121, and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 921, and 923a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, ten months confinement, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The case is before this court for mandatory review pursuant to Article 66, UCMJ.


Appellant contends, in a Grostefon* submission, the government concedes, and we agree that the staff judge advocate’s Rule for Courts-Martial [hereinafter R.C.M.] 1106 recommendation (SJAR) incorrectly advised the convening authority of the court-martial’s findings concerning the specification of making and uttering checks without sufficient funds (the Specification of Charge I).  While the SJAR correctly indicated that Charge I was a violation of Article 123a, UCMJ, it then stated the gist of the offense was forgery.  Forgery is a violation of Article 123, UCMJ, not Article 123a, UCMJ.  The promulgating order repeats the mistake.  


“[I]n the absence of contrary evidence, a convening authority who does not expressly address findings in the action . . . effectively purports to approve implicitly the findings as reported to the convening authority” in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Therefore, “to the extent that th[e SJAR] misstates the findings adjudged, the action taken in reliance thereon is in error,” id., and “the convening authority’s purported implicit approval of these findings was a nullity.”  United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994)(citing R.C.M. 1107(c)).      

We disagree, however, with appellant’s assertion that the error prejudiced him.  First, forgery, and making and uttering checks without sufficient funds when the amount is more than $100.00 are equivalent offenses.  Both carry the same maximum punishment.  Compare Manual for Courts-Martial, United States, (2000 ed.), Part IV, para. 48e, with para. 49e(1)(b).  Second, the SJAR explicitly and correctly stated the article under which appellant was convicted.  Therefore, we find that this is one of “those cases where an appellant has not been prejudiced, even though there is clearly an error in the post-trial proceedings,” United States v. Wheelus, 49 M.J. 283, 289 (1998).

We also have considered the other matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of the Specification of Charge I as finds that appellant did, between on or about 10 November 1999 and on or about 23 November 1999, make and utter twenty-seven checks without sufficient funds.  The remaining findings of guilty are affirmed.  The sentence is affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* See United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).
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