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MEMORANDUM OPINION
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MERCK, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of willfully disobeying a superior commissioned officer, dereliction of duty, sodomy, and adultery in violation of Articles 90, 92, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 892, 925, and 934 [hereinafter UCMJ].  Contrary to his pleas, a panel consisting of officer and enlisted members convicted appellant of violating a lawful general regulation, assault consummated by a battery, and adultery, in violation of Articles 92, 128, and 134, UCMJ.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.  


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We heard oral argument on 1 June 2005.


Appellant was charged, inter alia, with adultery with Private E1 (PVT) PH, a trainee under his supervision as a drill sergeant (Charge II and its Specification).  At trial, the government did not assert that appellant engaged in sexual intercourse with PVT PH, but that he aided and abetted a fellow drill sergeant, Staff Sergeant (SSG) Emerson,
 in doing so.
  We agree with appellant that the evidence was factually insufficient to convict appellant of this offense.  We will grant appropriate relief in our decretal paragraph.

FACTS

Staff Sergeant Emerson and appellant were both drill sergeants in the same company.  Staff Sergeant Emerson testified that he asked appellant to ask PVT LI
 “to speak with [PVT PH] to see what her intentions were, whether she was attracted to me.”  Staff Sergeant Emerson stated that appellant said he would do so.  Staff Sergeant Emerson explained that he approached appellant because they had a close working relationship and he trusted appellant as a friend.  He also said that he had heard female soldiers saying that PVT LI had been “speaking with” appellant, so he felt that he could go to appellant with “generally the same subject.”


Staff Sergeant Emerson testified, “Probably the next day or the day after, I asked [appellant] if he had heard anything, and he had told me that Private [PH] was interested.”  Staff Sergeant Emerson said that shortly thereafter there was an encounter in appellant’s office involving appellant, PVT LI, PVT PH, and himself.  He explained that he had originally gone to appellant’s office “to get [Basic Rifle Marksmanship] stats from [appellant] and the two soldiers [PH and LI] were already in the office.”  He said that when he got there, the soldiers were “standing at ease the way they should have been,” but they eventually separated into groups of two, SSG Emerson and PVT PH and appellant and PVT LI.  He admitted that he and PVT PH engaged in a “flirtatious conversation” and that the atmosphere in the office was not the typical drill sergeant-trainee atmosphere.  He testified that at that point he began a personal relationship with PVT PH which culminated in sexual intercourse approximately a week later, even though he was married at the time to someone else.  


On cross-examination, appellant’s defense counsel asked, “[Y]ou went to Sergeant George and you told him, ‘Hey, hook me up – essentially, Hook me up with [PH],’ correct?”  Staff Sergeant Emerson replied, “Essentially, sir, yes.”  Staff Sergeant Emerson admitted that he did not know if appellant ever actually talked to PVT LI about his request and that he knew only that appellant said PVT PH was interested.  He also stated that it was not planned for the four soldiers to meet in appellant’s office.  

Defense counsel further asked, “Prior to that meeting  . . . did Sergeant George have any part in having you two hook up?  Did he play any part, in your opinion – that you know of, in hooking you and [PH] up so that you could have sex or get into a personal relationship?”  Staff Sergeant Emerson responded, “No, sir.  The only thing that he found out was whether she was interested in me.  Other than that, he didn’t have anything to do with my intentions or what I did.”  On redirect examination by the trial counsel, however, SSG Emerson stated that if appellant had not told him PVT PH was interested in him, he probably would not have engaged in sexual intercourse with her.  He said that he either would have “taken a longer time to do it . . . or not done it at all.”


Private PH testified that she went to appellant’s office with PVT LI because PVT LI asked her to go as her “battle buddy.”  She said that SSG Emerson came in and asked, “So, what’s up between me and you?”  During their conversation, she stated that appellant did not say anything to SSG Emerson, but he made gestures and eye contact.  She said that SSG Emerson did not seem surprised to see her there.  She testified that she saw appellant the day after she had sex with SSG Emerson and appellant gave her a “kind of smile,” like he knew what happened.


Private PH told the court that she and PVT LI talked almost every night because their beds were near each other.  Private LI asked PVT PH about her feelings regarding SSG Emerson each of the seven or eight nights before the office “encounter.”  However, after the meeting, PVT LI never asked again.  In response to a question from the court, PVT PH said that PVT LI asking her to go to appellant’s office seemed “weird,” as “if she was . . . setting me up . . . like she knew that [SSG Emerson] was going to be there.”


Appellant testified during the defense case and denied that he helped further SSG Emerson’s relationship with PVT PH.  He said that PVT PH never asked him to pass messages to SSG Emerson.  He said that he probably told SGT Emerson, “Yeah, she thinks you’re cute,” in a sarcastic way.
DISCUSSION


Appellant asserts, inter alia, that the evidence is factually insufficient to convict him of adultery under an aiding and abetting theory.  This court will affirm only those findings of guilty that it finds to be correct in law and fact.  See UCMJ art. 66(c).  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” this court is convinced of appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).

Any person who actually commits an offense is a principal.  UCMJ art. 77.  Anyone who aids or abets another in committing an offense is also a principal and equally guilty of the offense.  Id.  An aider and abettor must “assist, encourage, advise, instigate, counsel, command, or procure another . . .  in the commission of [an] offense; . . .  and share the criminal purpose of design.”  See MCM, Part IV, para. 1b(2)(b); United States v. Thompson, 50 M.J. 257, 259 (1999).  

We have carefully weighed the evidence of record and made allowances for not having heard or seen the witnesses.  The evidence of record does not persuade us that appellant shared the same criminal purpose as SSG Emerson.  First, even if we assume the truth of SSG Emerson’s testimony, we do not believe that appellant’s statement that PVT PH was “interested” in SSG Emerson is enough to prove appellant’s purpose was to aid SSG Emerson in having sex with her.  Additionally, the government presented no evidence that appellant knew that SSG Emerson was married to another woman.  Absent conjecture and innuendo, we are unable to conclude beyond a reasonable doubt that appellant aided and abetted SSG Emerson in the commission of adultery.  Accordingly, the findings of guilty of Charge II and its Specification are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judge JOHNSON and Judge MOORE concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� At the time of appellant’s trial, SSG Emerson had been reduced to the rank of Private E1.





� The elements of adultery in appellant’s case are:


 


	(1) That SSG Emerson wrongfully had sexual intercourse with [PVT PH];





	(2) That, at the time, [SSG Emerson] . . . was married to someone else; 





	(3) That, under the circumstances, the conduct of [SSG Emerson] was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.  See UCMJ art. 134.





	(4) That appellant assisted, encouraged, advised, instigated, [or] counseled . . . SSG Emerson in the commission of the offense of adultery; and 





	(5) That appellant shared in SSG Emerson’s criminal purpose or design to engage in adultery.  See UCMJ art. 77.





� Private LI was a trainee under appellant’s supervision.  Appellant was convicted, contrary to his plea, of engaging in an improper relationship with her.
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