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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of willfully disobeying a superior commissioned officer (two specifications), damaging military property, larceny, assault (by offer), assault consummated by a battery (three specifications), assault with a dangerous weapon, burglary, kidnapping, communicating a threat (two specifications), and unlawful entry in violation of Articles 90, 108, 121, 128, 129, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 908, 921, 928, 929, and 934 [hereinafter UCMJ].  The approved sentence was a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.


The case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matter raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply.  Appellant’s Grostefon submissions do not warrant relief; however, the assigned error is meritorious, and we will grant appropriate relief.  Appellant asserts:

THE MILITARY JUDGE ERRED WHEN HE FAILED TO REJECT APPELLANT’S PLEA OF GUILTY TO THE SPECIFICATION OF CHARGE IV
 (LARCENY).

FACTS


During the providence inquiry, appellant stated under oath, and via a stipulation of fact, the circumstances surrounding the offenses.  In regard to the Specification of Charge IV, the stipulation of fact simply recites: “[W]hile leaving [Private First Class (PFC)  Redden’s quarters], the accused wrongfully took PFC Redden’s telephone with the intent to permanently deprive PFC Redden of the use and benefit of the telephone.  The telephone was operable and worth approximately $35.”  Under questioning by the military judge, appellant stated the following:

ACC
I grabbed the telephone; threw the telephone in the

box.


. . . .

MJ  
The phone was not [yours]?

ACC
Negative, Sir.

MJ
Whose—whose was it?


. . . . 

ACC
The telephone.  PFC Redden purchased it, sir.


. . . . 

MJ
So why’d you grab that thing?

ACC
Well, she took some money out of my account the 

previous week; and I told her, “When you give me back my money, you can have your phone.”  I didn’t—I didn’t want the phone and I—you know, stupidity.  I guess I was just holding it for ransom.

MJ
Okay.  Well, I mean, did you also not want her

to make any calls, perhaps?

ACC
Negative.  Negative, sir.  That’s—that was not my

intentions (sic).

MJ
All right.  But you did grab her phone?

ACC
Roger, sir.

MJ  
She owed you money.  How much?

ACC
She owed me a hundred bucks, sir.  


. . . .

MJ
Okay the phone.  How much was it worth?

ACC
Thirty-five dollars, sir.

MJ
And what did you intend to do with [the telephone].

ACC
I intended to give it back to her, sir.  I didn’t want it.  I—I didn’t have no telephone line connected in my room, sir.

MJ
Well, you’re pleading guilty to stealing the phone.

Now, there’s a difference between that and wrongfully appropriating a phone.  If you steal a phone—or steal something—you intend not to give it back to somebody.  If you wrongfully appropriate a piece of property, then you intend to, at some time or another, give it back to a person, the owner.  So which is it?

(Pause as the accused and both defense counsel conferred.)

ACC
Well, I—I took the phone, because she owed me

money, understanding that I was gonna give it back to her, when she gave me back the money that she owed me—

MJ 
Right.

ACC
—but that’s still not a condition under, you know—

MJ
At the time that you took the phone, you never

intended to give it back to her, unless she paid you back?

ACC
Roger, sir.

MJ 
Okay.  Now, would you concede to me, or agree 

with me, that that is larceny, rather than wrongful appropriation, under the facts that you have just provided?

ACC
Yes, sir.

MJ
Okay.  Do you really buy off, on that?  Or is that 

just what your lawyers are telling you?


. . . .

ACC
No, sir.  I buy off, on that, sir.


. . . .

MJ 
Okay, so, in essence, I’m chalking it up that—that

you never intended to give anything back to her, unless she gave something back; or she actually ransomed her property back.

ACC
Roger.

MJ
You know, you thought it was a ransom but, you know, the other argument, from her standpoint, could also be made.  She would have to ransom her property back.

ACC
Roger, sir.

DISCUSSION


Before a guilty plea can be affirmed by this court, we must be satisfied that the military judge conducted a searching and detailed inquiry with the accused to establish a sufficient factual basis for each and every element of an offense.  United States v. Faircloth, 45 M.J. 172, 174 (1996); United States v Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  Once the trial judge has accepted a plea as provident and enters findings, the plea shall not be overturned on appeal unless the record shows “a substantial conflict between the plea and the accused’s statements or other evidence of record.”  United States v. Garcia, 44 M.J. 496, 498 (1996); accord United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  An accused’s willingness to admit guilt cannot make an otherwise defective plea provident.  United States v. Watkins, 32 M.J. 527 (A.C.M.R. 1990).  If there is no factual basis to support any one of the elements of an offense, the plea must not be accepted.  Rule for Courts-Martial 910 and its discussion.


The military judge, in explaining the elements of larceny to appellant, correctly stated that an element of larceny was that the taking of the telephone had to be with the intent to permanently deprive the owner of the use and benefit of the property.  See Manual for Courts-Martial [hereinafter MCM], Part IV, para. 46b(1)(d)(larceny requires a taking be “with the intent permanently to deprive . . . or appropriate” (emphasis added)).  Later, in an attempt to explain the difference between larceny and wrongful appropriation, the military judge stated to appellant, “If you wrongfully appropriate a piece of property, then you intend to, at some time or another, give it back to the owner.”  See id., para. 46c(2)(a) for an explanation of wrongful appropriation.

The military judge appears to have accepted this plea under the belief that a contingent intent equals a permanent intent.  This concept was long ago rejected by our superior court.  United States v. Griffin, 9 U.S.C.M.A. 215, 25 C.M.R. 477, 479 (1958).
  The government cites us to United States v. Hatter, 8 U.S.C.M.A. 186, 23 C.M.R. 410, 412 (1957), and United States v. Sturmowski, 10 U.S.C.M.A. 86, 27 C.M.R. 160 (1958), and states that our superior court “affirmed the rule contained in the 1951 Manual for Courts-Martial that:  ‘[A] person may be guilty of larceny even though he intends to return the property ultimately, if the execution of that intent depends on a future event or contingency which is not likely to happen within a reasonably limited and definite period of time.’”  Even if we assume that Hatter stood for the proposition argued by the government, Griffin rejected the rule.  Additionally, in Sturmowski, Judge Latimer, in dicta, attempted to revive the rule under limited circumstances where, “the conditions [an accused] placed on the return are so doubtful, indefinite, and uncertain that his asserted intent to make restitution was no more than a forlorn hope.”  27 C.M.R. at 163.  Even under these limited circumstances, the other members of the Court did not agree, id. at 164 (Quinn, C.J., concurring in the result), and the rule was not included in the 1969 MCM, Para. 200a(6).

Appellant did acknowledge in terms of legal conclusions that he was guilty of larceny.  However, merely having appellant agree with the military judge without further explanation fails to provide a proper basis for acceptance of appellant’s guilty plea.  See United States v. Outhier, 45 M.J. 326, 331 (1996); United States v. Sundeen, 45 M.J. 508, 510 (Army Ct. Crim. App. 1996); United States v. Duval, 31 M.J. 650, 651 (A.C.M.R. 1990).  


Appellant’s providence inquiry did provide ample evidence to conclude that he was guilty of the lesser-included offense, wrongful appropriation.  Accordingly, the court affirms only so much of the finding of guilty of the Specification of Charge IV as follows:

In that SPC Andy Occean, U.S. Army, Headquarters and Headquarters Company, 2nd Battalion, 1st Infantry, Fort Wainwright, Alaska, did at Fort Wainwright, Alaska, on or about 8 May 1999, wrongfully appropriate a telephone, of a value of about $35, the property of PFC Mia T. Redden, in violation of Article 121, UCMJ.


The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judge CURRIE and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

�  In that SPC Andy Occean, U.S. Army, Headquarters and Headquarters Company, 2nd Battalion, 1st Infantry, Fort Wainwright, Alaska, did at Fort Wainwright, Alaska, on or about 8 May 1999, steal a telephone, of a value of about $35, the property of PFC Mia T. Redden.





�  We find that appellant “set[] up matter inconsistent with the plea,” UCMJ art. 45(a), which the military judge failed to adequately resolve.  We do not reach the question of whether Griffin would extend to a case where the contingency so approached the impossible that it created a de facto permanent intent.  
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