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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

CARVER, Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of unauthorized absence (UA) of about 29 months, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886.  The appellant was sentenced to a bad-conduct discharge and confinement for 75 days.  Pursuant to a pretrial agreement, the convening authority approved the sentence as adjudged, but suspended all confinement over 30 days. 


After carefully considering the record of trial, the appellant’s assignments of error, and the Government’s response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Providence Inquiry


The appellant contends that his plea of guilty should have been rejected because his testimony during pre-sentencing reasonably raised the defense of duress, which the military judge failed to address.  We decline to grant relief.


A military judge shall not accept a plea of guilty without making sufficient inquiry of the accused to establish that there is a factual basis for the plea.  Art. 45(a), UCMJ; United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  Before accepting a guilty plea, the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.  United States v. Faircloth, 45 M.J. 172, 174 (1996); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  Mere conclusions of law recited by the accused are insufficient to provide a factual basis for a guilty plea.  United States v. Jordan, 57 M.J. 236, 239 (2002)(citing United States v. Outhier, 45 M.J. 326, 331 (1996)).  "[T]he accused must be convinced of, and able to describe all the facts necessary to establish guilt."  Rule for Courts-Martial 910(e), Manual for Courts-Martial, United States (2000 ed.), Discussion.  To impart the seriousness of the Care inquiry, an accused is questioned under oath about the offenses to which he has pled guilty.  R.C.M. 910(e).


Likewise, a military judge "may not arbitrarily reject a guilty plea."  United States v. Penister, 25 M.J. 148, 152 (C.M.A. 1987).  When the accused reasonably raises a defense, the military judge must resolve the defense with the accused.  United States v. Timmons, 21 C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  However, a guilty plea will not be overturned on the mere possibility of a defense.  United States v. Olinger, 50 M.J. 365, 367 (1999).  We will not speculate as to the existence of facts that might invalidate the plea.  United States v. Johnson, 42 M.J. 443, 445 (1995).  The standard of review to determine whether a plea is provident is whether the record reveals a substantial basis in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  The factual issue of guilt is ordinarily waived by a voluntary plea of guilty.  The only exception to the general rule of waiver is if an error is materially prejudicial to a substantial right of the appellant.  Art. 59(a), UCMJ; R.C.M. 910(j).


In our review of the record, we have determined that the military judge accurately listed the elements of unauthorized absence.  We have also determined that the appellant indicated a clear understanding of the elements and stated that the elements correctly described the offense he committed.


The appellant was charged with UA from his unit located at Camp Pendleton, California, from 27 February 1998 until his voluntary return on 12 July 2000.  He pled guilty by exceptions and substitutions to an absence that began on 2 March 1998.  During the providence inquiry, the appellant said that he physically left his unit on Friday evening, 27 February, when he was secured for weekend liberty.  He did not return to his unit when his liberty expired on Monday, 2 March 1998, thus initiating a period of UA.  He told the military judge that nothing forced him or prevented him from returning to his unit and that he could have returned to his unit on 2 March had he chosen to do so.  Upon acceptance of his plea of guilty, the trial counsel stated that the Government would not attempt to prove the appellant guilty of the earlier charged inception date.  The military judge then found the appellant guilty of UA from 2 March 1998 until 12 July 2000.  


During the pre-sentencing portion of the trial, the appellant testified that he knew his UA offense was wrong, that he made a big mistake in leaving his unit, and that he would never go UA again.  He said that his mother called him on Thursday, 26 February 1998 to beg him to return home to Los Angeles to help her financially and emotionally because his father had been hospitalized somewhere in the Northern California Bay area for treatment of diabetes.  The appellant said that he believed he requested "some type of leave" from his troop handler, but the troop handler looked up his father's location on a map and said that it was out of bounds.  Record at 34.  We note that "out of bounds" restrictions typically apply, not to leave requests, but to liberty limits.  Thus, it appears that he did not request leave, but requested to visit his father over weekend liberty.  He then left his unit on 27 February 1998 over weekend liberty and went to Los Angeles to stay with his mother.  


He testified that he was needed at home to take care of his mother, his 19-year-old sister who had a child, and his 7- and 8-year-old brothers.  The appellant also testified that his father's illness actually deteriorated while he was absent and was much worse when he finally did return to his unit.  


Duress is a defense to most crimes including UA:

It is a defense to any offense except killing an innocent person that the accused's participation in the offense was caused by a reasonable apprehension that the accused or another innocent person would be immediately killed or would immediately suffer serious bodily injury if the accused did not commit the act.  The apprehension must reasonably continue throughout the commission of the act.  If the accused has any reasonable opportunity to avoid committing the act without subjecting the accused or another innocent person to the arm threatened, this defense shall not apply.

R.C.M. 916(h).

For the defense of duress to apply, the crime committed must have been of lesser magnitude than the harm threatened, and "the duress must [have] consist[ed] of threatening conduct which produce[d] in the defendant (1) a reasonable fear of (2) immediate (or imminent) (3) death or serious bodily harm."  An "obviously safe avenue of escape before committing the prohibited act" nullifies the defense.  

United States v. Rockwood, 52 M.J. 98, 112 (1999)(citations omitted).  We find that the appellant's testimony does not reasonably raise the defense of duress.  Nothing in the appellant's testimony at trial suggested that his father or any other family member was in immediate danger or that his UA could alleviate the possibility of future death or serious bodily harm.  See United States v. Rankins, 34 M.J. 326, 330 (C.M.A. 1992).  We understand that the appellant's presence at home provided emotional support to his family, but there were undoubtedly numerous other actions that he could have taken to assist his family without going UA.  


Since there is no substantial basis in law and fact for questioning the appellant’s plea of guilty, we decline to grant relief.

Sentence Appropriateness

In his second summary assignment of error, the appellant asserts that his sentence is inappropriately severe and he requests that we, therefore, disapprove the bad-conduct discharge.  We decline to grant relief.


"Sentence appropriateness involves the judicial function of assuring that justice is done and that the accused gets the punishment he deserves."  United States v. Healy, 26 M.J. 394, 395 (C.M.A. 1988).  This requires "'individualized consideration'" of the particular accused "'on the basis of the nature and seriousness of the offense and character of the offender.'"  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982)(quoting United States v. Mamaluy, 10 C.M.A. 102, 106-07, 27 C.M.R. 176, 180-81 (1959)).


The appellant contends that the bad-conduct discharge is too severe a punishment because he went UA to take care of his mother and siblings due to his father's serious illness, he voluntarily surrendered to his unit, witnesses stated that he had rehabilitation potential, he pled guilty, he showed remorse for his absence, and he took responsibility for his misconduct.


Nonetheless, UA from his unit is a serious offense that strikes at the heart of good order and discipline.  The length of the absence (29 months) is particularly aggravating.  UA affects an individual's fellow Marines and the safety and efficiency of the unit, as well as the effectiveness of the mission.  Olinger, 50 M.J. at 366.  We also note that he left his unit on 27 February 1998, the same day that he received nonjudicial punishment.  


After reviewing the entire record, we find that the sentence is appropriate for this offender and his offense.  Healy, 26 M.J. at 395-96; Snelling, 14 M.J. at 268.  Granting sentence relief at this point would be to engage in clemency, a prerogative reserved for the convening authority.  Healy, 26 M.J. at 395-96.


Accordingly, the findings of guilty and sentence, as approved on review below, are affirmed.

Senior Judge PRICE and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

PAGE  
6

