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MEMORANDUM OPINION ON REMAND

------------------------------------------------------
MAHER, Senior Judge:

A military judge sitting at a general court-martial convicted appellant, in accordance with his pleas, of sodomy with a child, indecent acts with a child (two specifications), adultery, and violating state law by providing alcoholic beverages to a minor in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a reduction to the grade of Private E1, forfeiture of all pay and allowances, confinement for five years, and a bad-conduct discharge.  The convening authority approved the sentence.

The case was submitted to this court for review without assignment of error.  We affirmed the findings and the sentence.  United States v. Edwin, ARMY 20050607 (Army Ct. Crim. App. 22 June 2006).*  Before the Court of Appeals for the Armed Forces, appellant contended that the portion of the findings relating to misconduct “with a child” must be modified in light of United States v. Zachary, 63 M.J. 438 (C.A.A.F. 2006).  Concerning the sodomy and indecent acts specifications, our superior court reversed this court as to the language “a person who had not attained the age of 16 years” in Specification 1 of Charge I, “a child under the age of 16 years” in the Specification of Charge II, and “a female under 16 years of age” in Specification 2 of Charge III, but affirmed in all other respects.  The Court of Appeals for the Armed Forces returned the case to this court to either reassess the sentence or to order a sentence rehearing.

After a careful review of the record, we conclude that we can reliably determine what sentence would have been imposed if the error had not occurred and are satisfied that “absent any error, the sentence adjudged would have been of at least a certain severity.”  United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986).

We note that the military judge found the adultery, sodomy, and indecent acts offenses multiplicious for sentencing purposes.  Correcting for the error, the maximum penalty for appellant’s offenses drops from twenty-one to six years.  With or without the error, the military judge would have considered the same evidence in sentencing.  This evidence, in essence, shows a twenty-nine year old married former noncommissioned officer “exploiting the vulnerabilities of a teenager to satisfy his own sexual desires.”  United States v. Taylor, 51 M.J. 390, 391 (C.A.A.F. 1999).  The stipulation of expected testimony considered in sentencing makes it clear that the victim told appellant she was seventeen and a junior in high school.  This stipulation also makes it clear that the sexual activity between the two was largely, but not completely consensual.  The facts surrounding the offenses were sufficiently egregious that appellant offered to plead guilty for a ten year limit on any sentence to confinement provided the government, inter alia, agreed not to proceed with the rape offense.  Finally, the misconduct giving rise to this court-martial was not an isolated instance of wrongdoing.  Appellant previously had received nonjudicial punishment for severely beating and threatening to kill his wife.  Prosecution Exhibit 1 also chronicles earlier attacks on his wife and another woman.  
Reassessing the sentence on the basis of the noted error, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, 63 M.J. 40 (C.A.A.F.2006), including the factors listed in the concurring opinion of Moffeit, we affirm only so much of the sentence as includes a reduction to the Private E1, forfeiture of all pay and allowances, confinement for four years, and a bad-conduct discharge.

* Corrected 

Judge SULLIVAN and Judge HOLDEN concur.







FOR THE COURT:
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