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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty (two specifications), absence without leave (two specifications), disrespect toward a superior noncommissioned officer (two specifications), and use of a controlled substance (two specifications), in violation of Articles 86, 91, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, five months confinement, and forfeiture of $767.00 pay per month for five months.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, four months confinement, and forfeiture of $767.00 pay per month for five months.  This case was submitted on its merits for review pursuant to Article 66, UCMJ.


Prior to appellant entering pleas and after discussing the stipulation of fact with appellant, the military judge dismissed the language “throwing trash at his vehicle and” from Charge II, Specification 2.  Appellant then pled guilty to the remaining specification excepting the word “fucking”.  After the providence inquiry, but before entry of findings, the military judge granted the trial counsel’s motion to dismiss the word “fucking” from Charge II, Specification 2.  The staff judge advocate’s (SJA) post-trial recommendation (SJAR) failed to reflect dismissal of all of the above cited language.  
In the SJAR, the SJA recommended that the convening authority except out certain language from Charge II, Specification 1, and to except out additional language from Charge II, Specification 2.  The SJA properly noted that both specifications had been amended to reflect that the offenses occurred at the National Training Center, Fort Irwin, California, and not at Fort Carson, Colorado.  Unfortunately, however, the action reflects that the offenses in Charge II occurred at Fort Carson.  We will correct these errors in our decretal paragraphs.  


The finding of guilty of Charge II, Specification 1 is affirmed as follows:
In that Private (E1) Walter C. Christian, U.S. Army, at or near National Training Center, Fort Irwin, California, on or about 1 September 2002, was disrespectful in language toward Sergeant Joshua Cooper, a superior noncommissioned officer, then known to the accused to be a superior noncommissioned officer, who was then in the execution of his office, by saying to Sergeant Cooper,  “Upload the vehicle yourself,” or words to that effect.  

The finding of guilty of Charge II, Specification 2 is affirmed as follows:

In that Private (E1) Walter C. Christian, U.S. Army, at or near National Training Center, Fort Irwin, California, on or about 4 September 2002, was disrespectful in language toward Sergeant Joshua Cooper, a superior noncommissioned officer, then known to the accused to be a superior noncommissioned officer, who was then in the execution of his office, by saying to Sergeant Cooper, “It’s your trash and you are taking it,” or words to that effect.  

The remaining findings of guilty and the sentence are affirmed.  







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

PAGE  
2

