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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

SIMS, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of seven specifications of wrongful use of a controlled substance (marijuana, cocaine, dextroamphetamine, and methylendioxymethamphetamine); and one specification of distribution of a controlled substance (methylendioxymethamphetamine) in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for four months, and a reduction to the grade of E-1.  The convening authority approved the adjudged sentence.  This case is before the court for review under Article 66, UCMJ. 

While we find that the military judge clearly abused his discretion by improperly limiting appellant’s unsworn statement during the sentencing proceeding, appellant suffered no prejudice.  Accordingly, we affirm the findings and sentence.
FACTS

During the sentencing phase of appellant’s court-martial, he gave an unsworn statement in two parts.  In the first part, appellant gave a narrative statement from counsel’s table.  During the second part, he moved to the witness stand where his trial defense counsel asked him to respond to a series of questions regarding the disposition of the cases of some of his co-accuseds.
DC:  
Private Kloch, are you currently in the Rear-D [rear detachment company] of the 5th Engineer Battalion?

ACC:
Yes, sir.

DC:
Are some of your friends in Rear-D with you?

ACC:
Yes, sir.

DC: 
Okay.  Are any of these friends currently being administratively discharged from the Army?

ACC:
Yes, sir.

DC:  Okay.  Is there a Private Shellrath?

ACC: 
Yes, sir.

DC:
Is there a Private Mowery?

ACC:
Yes, sir.

DC:
And is there Private Yohe?

ACC:
Yes, sir.

DC:
Are these friends that you got in trouble with?

ACC:
Yes, sir.

DC:
Do you know how many wrongful uses Private Shellrath had?

ACC:
Private Shellrath had about eight wrongful uses, sir.

DC:
And do you know what type of punishment he received?

ACC:
He was given a summary court-martial.

DC:
Do you know how many times—days in jail he received?

ACC:
About to my—15, sir.

DC:
And do you know how many wrongful uses Private Mowery had?

TC:
Objection, Your Honor.

MJ:
Sustained.

DC:
Your Honor, am I allowed to go into this line of questioning about similarly situated defendants?

MJ:
You’re not.

DC:
Okay.  At this time, Your Honor, I have no further questions for Private Kloch.
Although trial defense counsel was precluded from eliciting further information about the disposition of the cases involving the co-accuseds, he was permitted to argue in closing that the military judge should exercise leniency in appellant’s case because several of his co-accuseds were tried at summary courts-martial, received fifteen days of confinement, and were administratively discharged.

LAW AND DISCUSSION


At trial, an accused may present matters in extenuation and mitigation by giving an unsworn statement.  Rule for Courts-Martial 1001(c)(2)(C) [hereinafter R.C.M.].  For decades, our superior court has broadly interpreted an accused’s allocution right through an unsworn statement.  See United States v. Grill, 48 M.J. 131, 132 (C.A.A.F. 1998) (“[A]n accused’s right to make an unsworn statement is a valuable right that has long been recognized by military custom and that has been generally considered unrestricted.”) (citing United States v. Rosato, 32 M.J. 93 (C.M.A. 1991) (internal quotations omitted)).  While the unsworn statement is not “wholly unrestricted,” it is a valuable right to be protected.  Id.  

An accused may include in his unsworn statement matters that are not admissible in evidence on sentencing.  Rosato, 32 M.J. at 96 (citing United States v. Breese, 11 M.J. 17 (C.M.A. 1981)).  Evidence presented during an unsworn statement is, however, “a product of R.C.M. 1001(c) and thus remains defined in scope by the rule’s reference to matters presented in extenuation, mitigation, and rebuttal.”  United States v. Sowell, 62 M.J. 150, 152 (C.A.A.F. 2005).  As such, our superior court has put some limitation on the permissible content of an unsworn statement.  See Rosato, 32 M.J. at 96 (unsworn statement may not include matter “gratuitously disrespectful toward superiors or the court [or] a form of insubordination or defiance of authority”); United States v. Barrier, 61 M.J. 482, 486 (C.A.A.F. 2005) (suggesting it may not be appropriate in an unsworn statement for an accused to “offer a comparative review of sentences in [the military] generally”); United States v. Johnson, 62 M.J. 31 (C.A.A.F. 2005) (finding no error when military judge precluded appellant from referencing the results of an exculpatory polygraph test during unsworn statement).

Here, appellant sought to include in his unsworn statement otherwise inadmissible information about the disposition of the cases of other co-accuseds and was prevented from doing so by the military judge.  “[I]t has long been the rule of law that the sentences in other cases cannot be given to court-martial members for comparative purpose.”  United States v. Mamaluy, 10 U.S.C.M.A. 102, 106, 27 C.M.R. 176, 180 (1959).  “The mere fact that a statement in allocution might contain matter that would be inadmissible if offered as sworn testimony does not, by itself, provide a basis for constraining the right of allocution.”  Grill, 48 M.J. at 133.  In particular, in Grill, our superior court held that the military judge erred by refusing to allow appellant to reference the sentences received by his civilian co-conspirators.  Id. at 132-33.  The information in Grill was even more removed than what appellant sought to present here.

This case, as in Barrier, “tests the apparent tension between the rationale of Rosato and Grill, and [the United States Court of Appeals for the Armed Forces’s] stated view in [Mamaluy]. . . .”  Barrier, 61 M.J. at 484.  The line of cases since Rosato and Grill clearly express our superior court’s preference for the inclusion of any information appellant wishes to present in the unsworn statement, with very limited exception.  See, e.g., Barrier, 61 M.J. at 486; Sowell, 62 M.J. at 152; Johnson, 62 M.J. at 37.  Furthermore, our superior court has noted that otherwise inadmissible or irrelevant information contained in the unsworn statement can be addressed with a curative instruction from the military judge.  Grill, 48 M.J. at 132 (“[A]ny concern of the military judge with muddying the sentencing waters [can] be adequately addressed in his instructions.”) (citing Rosato, 32 M.J. at 96).  


Accordingly, we find the military judge clearly abused his discretion when he failed to permit appellant to discuss the disposition of his co-accuseds’ cases during his unsworn statement.

We next examine whether the military judge’s error “had a substantial influence on the sentence adjudged.”  Sowell, 62 M.J. at 153 (citing United States v. Pablo, 53 M.J. 356, 359 (C.A.A.F. 2000)) (internal quotations omitted).  In this instance, although the law is clear that appellant should have been permitted to present the information at issue during his unsworn statement, that information was otherwise inadmissible.  Mamaluy, 10 U.S.C.M.A. at 106, 27 C.M.R. at 180.  Were this a trial before members, the military judge could have instructed the panel to disregard that portion of appellant’s testimony.  See Barrier, 61 M.J. at 486 (military judge acted within his discretion in instructing members that comparative sentencing information offered by accused in his unsworn statement at sentencing was irrelevant); United States v. Tschip, 58 M.J. 275, 277 (C.A.A.F. 2003) (military judge properly instructed panel members they had the discretion to disregard appellant’s reference in his unsworn statement to the possibility of an administrative discharge from the convening authority); United States v. Teeter, 16 M.J. 68, 72-73 (C.M.A. 1983) (no error where military judge instructed members to disregard portions of appellant’s unsworn statement where he “attempted to resurrect his alibi defense”).


Even if the information regarding the leniency shown to some of the co-accuseds had been fully discussed during the accused’s unsworn statement, the military judge (as the sentencing authority) would have been permitted to disregard that information in adjudging an appropriate sentence.  Accordingly, we are confident that the military judge’s error did not “substantially influence” the adjudged sentence and, therefore appellant suffered no prejudice.

CONCLUSION


On consideration of the entire record, including consideration of the issues

personally specified by appellant, we hold the findings and sentence as approved by the convening authority are correct in law and fact.  Moreover, the sentence as approved by the convening authority is appropriate.  
The findings and sentence are AFFIRMED.

Chief Judge TOZZI and Judge HAM concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
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