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MEMORANDUM OPINION
-----------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
JOHNSON, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of attempted wrongful appropriation, absence without leave, drunken operation of a vehicle, and wrongful use of marijuana (two specifications), in violation of Articles 80, 86, 111 and 112a, of the Uniform Code of Military Justice, 10 U.S.C. § 880, 886, 911, and 912 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for five months, and reduction to Private E1.  The convening authority approved the adjudged sentence.  This case is before the court for review under Article 66, UCMJ. 

Appellant alleges Additional Charge III and its Specification, alleging drunken operation of a vehicle, fails to state an offense and the military judge erred in accepting appellant’s plea of guilty to this specification.  We have considered the entire record of trial, appellant’s assignments of error, and the government’s reply thereto and find appellant’s allegations of error without merit.
LAW AND DISCUSSION

Whether a specification states an offense is a question of law which we review de novo.  United States v. Crafter, 64 M.J. 209, 211 (C.A.A.F. 2006) (citing United States v. Dear, 40 M.J. 196, 197 (C.M.A. 1994)).  “A specification states an offense if it alleges, either expressly or by implication, every element of the offense, so as to give the accused notice and protection against double jeopardy.”  Id. “This is a three-prong test requiring (1) the essential elements of the offense, (2) notice of the charge, and (3) protection against double jeopardy.”  Id.  Failure to object at trial does not waive the issue.  Rule for Courts-Martial (R.C.M.) 907(b)(1)(B).  “A flawed specification first challenged after trial, however, is viewed with greater tolerance than one which was attacked before findings and sentence.”  United States v. Watkins, 21 M.J. 208, 209 (C.M.A. 1986) (citations omitted).   Specifications challenged for the first time on appeal are “liberally construed” in favor of validity.  Id.   When a specification is not challenged prior to findings or sentence, the specification is sufficient “if the necessary facts appear in any form or by fair construction can be found within the terms of the specification.”  United States v. Mayo, 12 M.J. 286, 288 (C.M.A. 1982) (citations omitted).  “In addition to viewing post-trial challenges with maximum liberality, we view standing to challenge a specification on appeal as considerably less where an accused knowingly and voluntarily pleads guilty to the offense.”  Watkins, 21 M.J. at 210 (citing United States v. Hoskins, 17 M.J. 134, 135 (C.M.A. 1984)).

Appellant claims the Specification of Additional Charge III failed to state an offense because it alleged appellant operated a vehicle “while the alcohol concentration in his blood was 0.08 grams or more of alcohol per 210 liters of breath as shown by chemical analysis.”  Contrary to appellant’s allegation, the specification satisfies the three-prong Dear test.  Although inartfully amended by the military judge, the specification contained the essential elements of the offense, provided notice to appellant, and protects appellant against double jeopardy.  We will, however, amend the specification in our decretal paragraph to mirror appellant’s plea. 

Furthermore, we find the military judge properly accepted appellant’s plea to Additional Charge III and its Specification.  In determining whether a guilty plea is provident, the test is whether there is a substantial basis in law and fact to overturn the plea.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A military judge’s acceptance of a guilty plea is reviewed for abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632, (Army Ct. Crim. App. 2006) (citing United States v. Eberlee, 44 MJ 374, 375 (C.A.A.F. 1996)).  

In this case, appellant clearly admitted he controlled a vehicle when his blood alcohol content was above the legal limit.  The following colloquy occurred between the military judge and appellant:

MJ:  Private Kimbrough, do you believe and do you admit that at Fort Gordon, Georgia, on or about 15 November 2007, at the intersection of Lane Avenue and 25th Street, you physically controlled a vehicle, that is a Chevrolet Silverado, while the alcohol concentration in your breath was 0.08 grams or more of alcohol per 210 liters of breath as shown by chemical analysis?

ACC:  Yes, sir.

Based upon the providence inquiry, there is not a substantial basis in law or fact to overturn appellant’s plea and, consequently, the military judge properly accepted appellant’s plea of guilty.

CONCLUSION

The court orders that the Specification of Additional Charge III, be amended and to read as follows:
In that Private (E-2) Robert L. Kimbrough, Jr., U.S. Army, did at or near Fort Gordon, GA, on or about 15 November 2007, at the intersection of Lane Avenue and 25th Street physically control a vehicle, to wit: a Chevrolet Silverado, while the alcohol concentration in his breath was 0.08 grams or more of alcohol per 210 liters of breath as shown by chemical analysis.

The findings of guilty to the amended Specification of Additional Charge III are affirmed.  The remaining findings of guilty and sentence are affirmed.
Judge TOZZI and Judge HAM concur.
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