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MEMORANDUM OPINION ON FURTHER REVIEW
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Per Curiam:

A panel composed of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of consensual sodomy, indecent acts with another, and false swearing in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, forfeiture of all pay and allowances, and reduction to Private E1.

On 14 May 2003, this court unanimously affirmed the findings of guilty and affirmed only so much of the sentence as provides for a bad-conduct discharge, forfeiture of $670.00 pay per month until the discharge is executed, and reduction to Private E1.  United States v. Meno, ARMY 20000733 (Army Ct. Crim. App. 14 May 2003) (unpub.).
On 22 June 2005, this court granted appellate defense counsel’s request for reconsideration.  In the wake of Lawrence v. Texas, 539 U.S. 558 (2003), we granted reconsideration and found that, under the circumstances of appellant’s case, appellant’s consensual sodomy constituted the exercise of a protected liberty interest not punishable under Article 125, UCMJ.  We also agreed with appellate defense counsel that the evidence failed to establish that appellant’s other sexual conduct, charged as indecent acts, was prejudicial to good order and discipline or service discrediting under Article 134, UCMJ.  In a memorandum opinion, we:  (1) set aside and dismissed the findings of guilty of Charge II and its Specification (consensual sodomy) and Specification 1 of Charge III (indecent acts); (2) affirmed the findings of guilty of Specification 2 of Charge III (false swearing); (3) set aside the sentence; and (4) returned the case to the same or a different convening authority with the option of ordering a rehearing on sentence, if practicable, or approving a sentence of no punishment.  United States v. Meno, ARMY 20000733 (Army Ct. Crim. App. 22 June 2005) (unpub.).

On 11 October 2005, this court denied appellate government counsel’s request for further reconsideration with a suggestion for en banc reconsideration.  United States v. Meno, ARMY 20000733 (Army Ct. Crim. App. 11 Oct. 2005) (unpub.).
Pursuant to our 22 June 2005 opinion, The Judge Advocate General returned the record of trial to Headquarters, Fort Stewart.  On 1 March 2006, the convening authority, having determined that a sentence rehearing was impracticable, approved a sentence of no punishment.

This case is again before the court for review under Article 66, UCMJ.  Insofar as our decision of 22 June 2005 affirmed the findings of guilty of Specification 2 of Charge III (false swearing), that decision remains in effect.  On the basis of the entire record, the sentence is affirmed.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The staff judge advocate stated in his 1 March 2006 post-trial recommendation (SJAR) that the SJAR was not served on defense counsel or appellant because defense counsel was no longer on active duty and appellant could not be located.  Although this statement satisfies the exception to personal service of the SJAR on appellant, substitute counsel for appellant should have been appointed and served with the SJAR.  See Rule for Courts-Martial 1106(f)(1)–(2).  In this case, appellant has suffered no prejudice as a result of nonservice of the SJAR.
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