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MEMORANDUM OPINION ON REMAND
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CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of making a false official statement, larceny of military property (United States currency) (two specifications), presenting for approval or payment a false or fraudulent claim (three specifications), bribery, and wearing an unauthorized badge in violation of Articles 107, 121, 132, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, 932, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for one year and one month, forfeiture of all pay and allowances, and reduction to Private E1.


On 31 March 2003, appellant submitted his case on its merits for review.  In a per curiam decision, dated 8 April 2003, this court affirmed the findings and sentence.  United States v. Kerr, ARMY 20021064 (Army Ct. Crim. App. 8 Apr. 2003) (unpub.).  Subsequently, on 4 December 2003, the United States Court of Appeals for the Armed Forces granted appellant’s petition for review, set aside this court’s decision, and remanded the following issue for our consideration:
WHETHER APPELLANT’S GUILTY PLEAS TO THE VALUES ALLEGED IN SPECIFICATIONS 1 AND 2 OF CHARGE II AND TO THE FALSE AND FRAUDULENT AMOUNTS AND MANNERS OF OCCURRENCE ALLEGED IN SPECIFICATIONS 1 AND 2 OF CHARGE III WERE PROVIDENT WHERE THE PROVIDENCE INQUIRY REVEALED THAT APPELLANT DID MOVE A PORTION OF HIS HOUSEHOLD GOODS AND WOULD HAVE BEEN ENTITLED TO SOME AMOUNT OF REIMBURSEMENT.  FURTHERMORE, IF THE PLEAS WERE IMPROVIDENT, WERE THEY IMPROVIDENT IN THEIR ENTIRETY OR IN PART; AND IF THE PLEAS WERE IMPROVIDENT IN PART, WERE THEY PREJUDICIAL TO THE SENTENCE? 

We hold that the military judge failed to elicit sufficient facts during the providence inquiry to support, in their entirety, the findings of guilty to Specifications 1 and 2 of Charge II and to Specifications 1 and 2 of Charge III. 
FACTS


On 13 April 2001, while stationed at Fort Rucker, Alabama, appellant received permanent change of station orders to proceed unaccompanied to Korea.  Appellant informed his chain of command that he intended to move his family to San Francisco, California, to have them live with his wife’s sister while he was in Korea.  Appellant then conducted a Do-It-Yourself (DITY) move of some
 of his household goods from the vicinity of Fort Rucker to San Francisco.  After appellant completed his DITY move to San Francisco, the Army rescinded his orders to Korea and instructed him to remain at Fort Rucker.  Appellant then conducted another DITY move from San Francisco back to Fort Rucker.

Between on or about 17 May 2001 to on or about 20 July 2001, appellant submitted travel vouchers to the Defense Military Pay Office at Fort Rucker for expenses he said he incurred when he moved his household goods and his family members from Fort Rucker to San Francisco and back.  These claims were false and fraudulent because appellant inflated the shipment weight of his household goods and misrepresented that his family members traveled with him to and from San Francisco.  

As a result of these claims, appellant received $6,870.88 as incentive pay for moving his household goods to San Francisco and another $6,870.88 for moving them back to Fort Rucker.
  He also received $4,599.39 in travel allowances for himself and his family.  For each DITY move, appellant was charged with and convicted of stealing $6,870.88 (Specifications 1 and 2 of Charge II) and presenting a false and fraudulent claim for $6,870.88 (Specifications 1 and 2 of Charge III).  The military judge considered each larceny and its concomitant fraudulent claim as one for sentencing purposes.  
LAW


We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record shows a “‘substantial basis’ in law and fact for questioning the guilty plea.”  United States v. Milton, 46 M.J. 317, 318 (C.A.A.F. 1997) (quoting United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he or she is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citations omitted); see Rule for Courts-Martial [hereinafter R.C.M.] 910(e).  Should the accused set up a matter inconsistent with the plea, “the military judge must either resolve the apparent inconsistency or reject the [guilty] plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a); R.C.M. 910(h)(2)).  “Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).
DISCUSSION


When discussing the allegations of larceny (Specifications 1 and 2 of Charge II), appellant told the military judge that, pursuant to two authorized DITY moves, he submitted claims to the travel office at Fort Rucker and he received $6,870.88 for each claim.  Appellant said, however, that he should not have received that amount on either claim because on both occasions he lied about the weight of his household goods.  Appellant admitted that he was “guilty of stealing this money from the United States because the money did not belong to [him].”  And he said that his actions concerning the claims made “the entire amount false and fraudulent, and [he] should not be allowed to have it.”  The military judge asked appellant if he could calculate the difference between the actual weight of his household goods and the fictitious weight on the claims forms.  Appellant said there was an approximate difference of “five or six thousand pounds” but that he was not sure about the actual weight of the household goods.  
Based upon appellant’s testimony, the military judge knew that appellant was authorized to conduct both DITY moves and that appellant could properly submit claims for the actual expenses incurred by appellant during both of the moves.  But the military judge did not elicit facts from appellant identifying what portion of the $6,870.88 on either claim was a legitimate reimbursement and what amount was stolen by appellant.  Rather, the military judge began his inquiry into the allegations concerning the false claims made by appellant (Specifications 1 and 2 of Charge III).  During this part of the providence inquiry, the military judge asked appellant to explain why both of the specifications alleged that “the movement of household goods and family members going out and coming back never occurred” when appellant had, in fact, moved some household goods to and from San Francisco.  Appellant replied that “[t]he family members never moved” and that the 5,000 to 6,000 pounds of household goods he falsely claimed were never moved.  Again, the military judge did not elicit any facts from appellant concerning the authorized portion of appellant’s DITY moves.  

Contrary to the assertion in the government’s brief, appellant did not lose his entitlement to all compensation as a result of his false and fraudulent claims.  See 57 Comp. Gen. 664, 1978 U.S. Comp. Gen. LEXIS 76, *9-10.  (“[W]here an item of pay and allowances is wrongfully obtained through fraud, misrepresentation or otherwise, such payment is an erroneous payment and is for recoupment as such. . . .  The recoupment of the improperly paid item should be made to the same extent and amount as the denial of an unpaid claim based on fraud.”  (citing 41 Comp. Gen. 285 (1961))); see generally 70 Comp. Gen. 463, 1991 U.S. Comp. Gen. LEXIS 785, *13 (“Accountable officers are strictly liable for losses of government funds under their control.”  However, where an accountable officer pays a fraudulent travel claim, the 
officer is only liable for the amount which has been overpaid due to fraud.  (citations omitted)).  Since appellant moved some of his household goods pursuant to valid orders, he should have been compensated for the household goods he did move and for his own personal travel.  See Joint Federal Travel Reg., Vol. 1, Uniformed Service Members, ch. 5 (1 Dec. 04); Army Reg. 55-71, Transportation and Travel:  Transportation of Personal Property and Related Services, ch. 14 (15 Sept. 1984).  The military judge recognized that appellant could have made a legitimate claim for some amount of reimbursement but, surprisingly, the military judge made only a cursory inquiry into the matter by asking appellant if he knew what he could have legitimately received if he had filed a proper claim.  Appellant replied that he did not know.


From the record, we cannot establish the actual weight of the household goods moved by appellant, nor can we determine the exact compensation appellant should have rightfully received.  Thus, we cannot ascertain precisely the actual amount of money appellant stole from the United States by submitting fraudulent claims.  However, we can say beyond a reasonable doubt that appellant submitted two false and fraudulent claims resulting in the larceny of United States currency of a value of over $500.00 on each occasion.  As compensation for each claim, finance paid appellant for at least 5,000 pounds of household goods that appellant did not move, and finance paid appellant for family member travel that did not occur.  

Therefore, we find that the military judge’s inquiry failed to resolve a substantial question of law and fact as to the actual dollar amounts of the larcenies and to two of the three fraudulent claims.  Thus, we hold that appellant’s pleas of guilty to Specifications 1 and 2 of Charge II and Specifications 1 and 2 of Charge III are partially improvident.  We will affirm as provident only those portions of each specification that finds that appellant stole currency of a value over $500.00 and presented false and fraudulent claims in an amount over $500.00.

We now must determine if appellant’s partially improvident pleas prejudiced his sentence.  For the reasons stated below, we conclude that they did not.

Under the facts of this case, there is no reasonable likelihood that appellant would have rejected his plea bargain and demanded trial.  The differences between the dollar amounts that we find provident and the original amounts to which appellant plead guilty do not change the maximum imposable sentence.  Also, appellant entered into a very favorable plea agreement that limited his potential confinement to no more than twenty-four months.  Furthermore, we conclude that appellant’s adjudged sentence would not have been affected by the fact that the amounts stolen and fraudulently claimed and the manner in which these offenses occurred as described in the specifications differed from appellant’s description of these events during the providence inquiry.  Indeed, the military judge recognized the true circumstances.  In addition to the two larcenies and two false claims, appellant was also convicted of making a false official statement, accepting bribes (in exchange for money, appellant prevented certain soldiers from being detected for drug use by manipulating the results of a urinalysis program), wearing unauthorized insignia, and presenting another false claim in the amount of $300.00.  The difference in the dollar amounts of the specifications found to be partially improvident and the manner in which appellant committed these offenses would not significantly lessen the severity of appellant’s misconduct.  We are confident that the sentence adjudged “is no greater than that which would have been imposed if the prejudicial error had not been committed.”  United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986).

DECISION


The court affirms only so much of the finding of guilty of Specification 1 of Charge II as finds that Staff Sergeant Kenneth M. Kerr did, at Fort Rucker, Alabama, on or about 31 May 2001, steal currency, of a value of over $500.00, the property of the United States.

The court affirms only so much of the finding of guilty of Specification 2 of Charge II as finds that Staff Sergeant Kenneth M. Kerr did, at Fort Rucker, Alabama, on or about 20 July 2001, steal currency, of a value of over $500.00, the property of the United States.


The court affirms only so much of the finding of guilty of Specification 1 of Charge III as finds that Staff Sergeant Kenneth M. Kerr did, at Fort Rucker, Alabama, on or about 31 May 2001, by presenting a series of travel vouchers to the Defense Military Pay Office, Fort Rucker, Alabama, an agency of the Defense Finance and Accounting Service duly authorized to approve and pay such claim, present for approval and payment a claim against the United States in the amount of $6,870.88 for payment for moving household goods and family members which claim was false and fraudulent in the amount of over $500.00, in that Staff Sergeant Kenneth M. Kerr wrongfully inflated the actual weight of household goods moved by him in a Do-It-Yourself move, and stated that his family members traveled with him during a move from Fort Rucker, Alabama, to San Francisco, California, from on or about 29 April 2001 to on or about 2 May 2001, and was then known by the said Staff Sergeant Kenneth M. Kerr to be false and fraudulent.

The court affirms only so much of the finding of guilty of Specification 2 of Charge III as finds that Staff Sergeant Kenneth M. Kerr did, at Fort Rucker, Alabama, on or about 20 July 2001, by presenting a series of travel vouchers to the Defense Military Pay Office, Fort Rucker, Alabama, an agency of the Defense Finance and Accounting Service duly authorized to approve and pay such claim, present for approval and payment a claim against the United States in the amount of $6,870.88 for payment for moving household goods and family members which claim was false and fraudulent in the amount of over $500.00, in that Staff Sergeant Kenneth M. Kerr wrongfully inflated the actual weight of household goods moved by him in a Do-It-Yourself move, and stated that his family members traveled with him during a move from San Francisco, California, to Fort Rucker, Alabama, from on or about 11 June 2001 to on or about 15 June 2001, and was then known by the said Staff Sergeant Kenneth M. Kerr to be false and fraudulent.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, supra, the court affirms the sentence.

Judge CLEVENGER and Judge STOCKEL( concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� A stipulation of fact admitted into evidence as Prosecution Exhibit 1 indicates that the “truck was loaded with a few of the family’s household goods.”  Appellant admitted during the providence inquiry, conducted pursuant to United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969), that he “moved some of [his] stuff.”





� The $6,870.88 does not include other reimbursable expenses such as rental truck costs and gas, which are paid separately.  





� Military judges must be ever mindful that the facts adduced in a providence inquiry have to mirror the facts alleged in the offense to which a soldier is pleading guilty.





� We will also conform the wording of each specification to comport with the stipulation of fact and with the providence inquiry regarding the manner in which the offenses were committed.





( Judge Stockel took final action in this case prior to her retirement.
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