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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave, failure to repair (two specifications), disobeying lawful commands from a superior commissioned officer (six specifications), use of marijuana (two specifications), and use of cocaine (two specifications), in violation of Articles 86, 90, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, and 912a [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for six months, and reduction to the grade of Private E1.  Pursuant to a pretrial agreement, the convening authority approved the sentence as adjudged but suspended the confinement in excess of five months for a period of five months.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant assigns as error the government’s dilatory post-trial processing of his case and an error in the staff judge advocate’s (SJA) post-trial recommendation (SJAR).  We agree that both errors merit relief. 

FACTS

Appellant was tried and sentenced on 19 August 2002.  The record of trial is 101 pages in length with the usual allied papers, arguably made slightly more complex by a prior summary court referral that was withdrawn and an additional charge being preferred.  However, the record of trial was not authenticated until 8 April 2003, over 230 days after the date of sentencing.  The military judge noted errata on sixty-one pages which were corrected by pen and ink.  The record was not retyped.  The SJAR is dated 8 April 2003 as well.  It was signed by Lieutenant Colonel Stephen J. Berg, the SJA for Headquarters, Fort Stewart, at 60 McNeely Road, Fort Stewart, Georgia.  The SJAR was not served on appellant’s detailed trial defense counsel, located at the U.S. Army Trial Defense Service’s Fort Stewart Field Office, 58 McNeely Road, Fort Stewart, Georgia, until 22 July 2003, over 100 days after it was prepared.  In Appellate Exhibit IV, appended to the record at the end of the trial, appellant clearly designated his detailed trial defense counsel to represent him for these post-trial purposes.  Appellant forwarded a clemency submission pursuant to Rule for Court-Martial [hereinafter R.C.M.] 1105 on 26 August 2003, and the convening authority’s initial promulgating action was taken on 28 August 2003.  The record contains no explanation why the government took over 230 days to prepare a standard, straight-forward record of trial or why it took the government over 100 days to serve the SJAR on appellant’s detailed defense counsel.
On 17 May 2002, upon appellant’s return from a period of absence without leave (the subject of Specification 1 of Charge I), appellant’s commander lawfully restricted appellant to the limits of Hunter Army Airfield.  Included in that restriction were additional conditions on liberty that required appellant to have a noncommissioned officer (NCO) escort if he wished to leave the post and to report in advance any intent to depart from his company area to the staff duty NCO, detailing his destination and expected time of return.  Furthermore, appellant was required to surrender his military identification card (ID) to the company staff duty NCO.  He could sign out his ID if he wanted to use it at a military facility, but he had to be accompanied by an NCO if he was in possession of his ID and surrender it again after he used it.  Appellant violated this restriction on at least three occasions in late May, the subject of Specifications 1, 2, and 3 of Charge II.
On 31 May 2002, his commander reissued the restriction with more conditions on liberty.  This time he was forbidden from wearing civilian clothing, and his civilian clothing was taken from his possession.  He was ordered to sign in at the company staff duty desk every two hours between 0800 and 2200 hours on nonduty days.  On duty days, the sign-in requirement ran between 1800 and 2200 hours.  Appellant’s violations of these sign-in requirements in late June of 2002 are the subject of Specifications 4, 5, and 6 of Charge II.  The commander’s 31 May 2002 memo indicates that the restriction and the conditions on liberty would continue “until your case is complete.”  Eventually, on 12 July 2002, appellant was placed in pretrial confinement, where he remained for thirty-eight days before he was convicted and sentenced.
The record of trial does not contain a complete set of the original charging documents.  Copies of both the original charge sheet and the additional charge sheet inserted in the record fail to reflect that appellant was in pretrial confinement.  The additional charge was preferred on 15 July 2002, three days after appellant was confined.  Curiously, during the presentencing phase of trial, the trial counsel informed the military judge that “there’s [sic] been a pen and ink correction made to the personal data under blocks 8 and 9 to reflect pre-trial confinement starting on 12 July 2002.”
  However, copies of the original charge sheet and the additional charge sheet attached to the record both report “None” as the nature of restraint imposed.  Indeed, the SJAR erroneously reports “None” for pretrial restraint.  Appellant’s detailed trial defense counsel did not object to or correct this error before action was taken, but counsel attached to the clemency submission a copy of appellant’s unsworn statement at trial in which appellant asserted, albeit inaccurately, that he had been put on post restriction for ten weeks.

THE SJAR ERROR

In the case of a special court-marital with an adjudged bad-conduct discharge, the SJA is obliged by law to prepare a SJAR for the convening authority’s consideration before action.  UCMJ art. 60(d); R.C.M. 1106(a).  The SJA is legally obliged to use the record of trial in the preparation of the SJAR.  UCMJ art. 60(d); R.C.M. 1106(d)(1).  Article 60(d), UCMJ, also says that the SJAR “shall include such matters as the President may prescribe by regulation.”  In R.C.M. 1106, the regulation in question, the President specifically enumerated six matters required to be listed in the SJAR, including “[a] statement of the nature and duration of any pretrial restraint.”  R.C.M. 1106(d)(3)(D).  Rule for Courts-Martial 304 defines “pretrial restraint” as a “moral or physical restraint on a person’s liberty which is imposed before and during disposition of offenses.  Pretrial restraint may consist of conditions on liberty, restriction in lieu of arrest, arrest, or pretrial confinement.”  R.C.M. 304(a).

According to R.C.M. 1106(f)(6), if there is a SJAR error, the SJAR was served on the defense, and the defense made no timely comment about the error, the error is waived absent plain error.  However, in United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998), our superior court decreed a lesser standard of appellate review for cases of SJAR error where an appellant alleges the error before us, alleges prejudice, and proposes a remedy for the error.  49 M.J. at 288.  Where these conditions are satisfied, “it is incumbent upon the Courts of Criminal Appeals . . . to remedy the error and provide meaningful relief” if there is a “colorable showing of possible prejudice.”  Id. at 288-89.

The SJAR error is obvious.  Appellant raised the issue before us and alleged prejudice; he prays for a new review and action as a remedy.  Specifically, appellant claims that “[t]he knowledge that a soldier in his command has endured ten weeks of pretrial restraint is precisely the type of information Army convening authorities may seek to know in the interest of fair treatment of and justice for those entrusted to their commands.”  While appellant’s statement is not entirely accurate,
 the SJAR incorrectly reported to the convening authority that appellant served no pretrial restraint.  The failure to provide the necessary and correct information to the convening authority upon which to base an action decision will oftentimes be deemed prejudicial to an appellant.  See United States v. Hill, 27 M.J. 293, 296 (C.M.A. 1988). 

Here the convening authority received both false and incorrect information about a subject highly relevant to the sentence to be approved, the nature and duration of an accused’s pretrial restraint.  We conclude that there is a colorable showing of possible prejudice to appellant given the nature and duration of the restraint at issue, the offenses for which it was imposed and of which appellant was convicted, as well as the level of court-martial and terms of his pretrial agreement.  For the reasons discussed below, we will not return this case for a new review and action, but we will moot any possible prejudice by granting sentence relief.  Wheelus, 49 M.J. at 288. 

DILIATORY POST-TRIAL PROCESSING

In United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000), we adopted a totality of the circumstances test to determine whether fundamental fairness warranted sentence relief for unreasonable post-trial processing.  In appellant’s case, two distinct periods stand out as reflecting a fundamentally unfair, dilatory approach to the post-trial processing of the case.  Without any explanation for the delay, the government took over 230 days to prepare a transcript barely 100 pages in length.  Then, following preparation of the record of trial, over sixty percent of the transcript’s pages, as corrected and authenticated by the military judge, contained error.  Again, without explanation, the government took over 100 days to serve the SJAR on appellant’s designated counsel who was located only two numbers down the same road on Fort Stewart.  And, the SJAR itself contained error.
The government must be held accountable to a standard of competence in the administration of military justice matters that is consistent with the mandate of the law.  Specific prejudice is not required before relief is afforded for a violation of Collazo.  United States v. Tardif, 57 M.J. 219, 225 (C.A.A.F. 2002).  But to impose new delay as a remedy for the SJAR error in this case by ordering a new review and action would exacerbate the already too-long-delayed completion of appellant’s post-trial review process.  Accordingly, we will moot any claims of prejudice and only affirm a sentence of confinement for three months and a bad-conduct discharge.  

DECISION

The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for three months.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).

Senior Judge CHAPMAN and Judge STOCKEL( concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Although the convening authority’s action does not mention the credit, appellant was awarded forty-one days of pretrial confinement credit because the confinement facility authorities credited him with forty-one days.





� Appellant was actually in pretrial confinement for thirty-eight days and endured eight weeks of restriction and conditions on liberty before his pretrial confinement.





( Judge Stockel took final action in this case prior to her retirement.
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