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MEMORANDUM OPINION

-----------------------------------------
CAIRNS, Senior Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of absence without leave (AWOL), assault consummated by a battery, indecent assault, indecent acts upon a person under the age of sixteen, and breaking restriction, in violation of Articles 86, 128, and 134, 10 U.S.C. §§ 886, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence consisting of a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.* 


In an excellent brief filed in this Article 66, UCMJ, appeal, the appellant asserts that his guilty pleas to indecent acts and breaking restriction were improvident because the military judge failed to conduct an adequate inquiry into the factual basis of the appellant’s pleas.  We agree that the guilty plea inquiry inadequately supports the breaking restriction offense, but we hold that it adequately supports the appellant’s guilty plea to committing an indecent act with a child. 


Although the military judge properly advised the appellant of all the elements of breaking restriction, he failed to obtain the appellant’s admission that his breaking of restriction was prejudicial to good order and discipline or was service discrediting.  The stipulation of fact also fails to support this element of the offense.  In a guilty plea case, the accused must voluntarily admit that each element of the offense is true.  See Rule for Courts-Martial 910(e) discussion; United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  In the appellant’s case, the military judge failed to ensure that the appellant made this admission.  Although we will dismiss this specification in our decretal paragraph, we find no prejudice because the military judge considered the breaking restriction offense to be multiplicious with the AWOL offense for sentencing purposes.  As the conduct supporting the inception of his AWOL was the appellant’s act of breaking restriction, it is clear the appellant suffered no prejudice regarding his sentence.


The appellant also asserts his plea to indecent acts was improvidently accepted because he failed to admit that his act was done with the intent to gratify his sexual desires.  Although the military judge failed to obtain the appellant’s explicit admission as to his intent, the appellant did admit in the stipulation of fact that, by his act of digitally penetrating the victim’s vagina, he intended to gratify his sexual desires.  Furthermore, the appellant admitted that the elements, as properly explained by the military judge, accurately described what he did.  The appellant’s stipulation that his acts were with the intent to gratify his sexual desires, in combination with his statement that the elements correctly described what he did, sufficiently established a provident guilty plea in this case.  See United States v. Sweet, 42 M.J. 183, 185 (1995).


The appellant further claims that, with respect to the indecent acts offense, he set up a matter inconsistent with his plea when he stated, “I knew it was wrong, sir, but, when I think about it even now, I can’t come up with a reason why I did it.”  The appellant argues that this statement was inconsistent with his intent to gratify his sexual desires and that it was left unresolved by the military judge.  Actually, the appellant’s statement was in response to the military judge’s question about whether the appellant thought he had a legal justification or excuse for what he had done to this five year-old child.  Within this context, and the context of the entire plea inquiry regarding the indecent acts offense, there is no reasonable basis to find the appellant’s statement inconsistent with his guilty plea.  United States v. Logan, 22 U.S.C.M.A. 349, 350-51, 47 C.M.R. 1, 2-3 (1973) (to reverse a guilty plea on appeal because of an inconsistency, “the record must contain some reasonable ground for finding an inconsistency between the plea and the statements”).  We take the appellant’s statement to mean he could not come up with an excuse or reason for what he did, and not that he had no intent to gratify his sexual desires.  Nothing the appellant said during the plea inquiry disputed that his act was committed for his own sexual gratification.  Although we acknowledge that it was advisable for the military judge to probe the appellant’s response, we are satisfied that the appellant’s statement does not constitute a “substantial basis” upon which to disturb this guilty plea.  See United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).


The findings of guilty of Additional Charge III and its Specification are set aside, and Additional Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the sentence is affirmed.       


Judge BROWN and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* As the appellant points out, the military judge awarded the appellant 66 days of confinement credit in accordance with United States v. Allen, 17 M.J. 126 (C.M.A. 1984), but the convening authority failed to “show in his or her initial action all credits against a sentence to confinement, either as adjudged or as approved, regardless of the source of the credit.”  Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28a (24 June 1996).  Although the staff judge advocate failed to ensure compliance with the regulation, the appellant does not assert that he has not received the appropriate credit.  Because our experience shows that confinement facilities scrupulously ensure inmates receive Allen credit, we see no reason to order any relief.
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