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MEMORANDUM OPINION

-------------------------------------
HARVEY, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty (five specifications), absence without leave, disobeying the lawful order of a noncommissioned officer (NCO) (three specifications), being disrespectful in language or deportment to a NCO (four specifications), marijuana use (two specifications), breaking restriction, drunk and disorderly conduct, and conduct prejudicial to good order and discipline in the armed forces or of a nature to bring discredit upon the armed forces, in violation of Articles 86, 91, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 912a, and 934 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, and forfeiture of $737 pay per month for three months.
  
The Staff Judge Advocate’s post-trial recommendation (SJAR) to the convening authority, submitted pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1106, describes the offense relating to Specification 7 of Charge II as “[d]isrespect toward a noncommissioned officer.”  On the charge sheet, Specification 7 of Charge II alleges and the providence inquiry established that appellant disobeyed the lawful order of a NCO.  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Appellant and his trial defense counsel filed no objection to this mistake in the SJAR.  See R.C.M. 1105, 1106(f)(4).  Appellate defense counsel did not complain about this error.

We find that the SJAR’s misstatement of the offense in Specification 7 of Charge II did not affect the approved sentence.  Cf. United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (applying a colorable showing of possible prejudice standard to SJAR errors raised on appeal); United States v. Scalo, 59 M.J. 646, 649-650 (Army Ct. Crim. App. 2003) (applying material prejudice to a substantial right standard where no appellate objection to SJAR error).  

Specification 7 of Charge II is set aside and Specification 7 of Charge II is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the criteria in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  

Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� In response to appellate defense counsel’s objections, we will issue a correction certificate for the promulgating order changing the date for the offense in Specifications 4 and 5 of Charge I; deleting the word, “deportment” from Specification 6 of Charge II; and changing the description of Specification 3 of Charge IV to reflect drunk and disorderly conduct rather than a simple disorder under Article 134, UCMJ.   
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