KEE – ARMY 20030249


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CHAPMAN, CLEVENGER, and STOCKEL

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist KENNETH M. KEE

United States Army, Appellant

ARMY 20030249

I Corps and Fort Lewis

Theodore E. Dixon, Military Judge

Colonel Lawrence E. Rouse, Staff Judge Advocate

For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Sean S. Park, JA; Captain Michael L. Kanabrocki, JA; First Lieutenant Robert L. Martin, JA (on brief).

For Appellee:  Colonel Steven T. Salata, JA; Lieutenant Colonel Mark L. Johnson, JA; Lieutenant Colonel Theresa A. Gallagher, JA; Captain Flor M. Suarez, JA (on brief).

12 April 2005
-----------------------------------------

MEMORANDUM OPINION
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CLEVENGER, Judge:
A military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of desertion terminated by apprehension in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for sixty days, forfeiture of $767.00 pay per month for two months, and reduction to Private E1.  The case is before us for review pursuant to Article 66, UCMJ.
Appellant assigns multiple errors and one has legal merit for which we will order corrective relief.

By his guilty plea to the lesser-included offense of AWOL terminated by apprehension, appellant admitted that he was guilty of all the elements of that offense. The only legal distinction between his admitted offense and the crime of desertion that he was convicted of committing is the element in desertion that requires “[t]hat the accused, at the time the absence began or at some time during the absence, intended to remain away from his or her unit, organization, or place of duty permanently.”  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 9(b)(1)(c).  

Appellant pleaded guilty pursuant to a pretrial agreement that required him to enter into a stipulation of fact.  The terms of the agreement specified that the “stipulation may be used pursuant to this agreement to determine the providence of my pleas and to inform the military judge of matters pertinent to an appropriate sentence.”  The language of the stipulation likewise limited its usage to “determining the providency of the plea of the accused [and] that these facts may be considered by the sentencing authority in determining an appropriate sentence.”   In ensuring that appellant understood what he was doing in agreeing to the stipulation of fact, the military judge stated to appellant:  “I want you to understand how this stipulation of fact is going to be used.  First, I will use it to determine if you are, in fact, guilty of the offense to which you have pled guilty.  And second, I will use it to determine an appropriate sentence for you.”
 

After the military judge had accepted appellant’s plea of guilty, he asked the prosecutor what the government’s intent was regarding the greater offense charged.   The trial counsel said: “Your Honor, the government intends to call no witnesses to prove up that charge, but we do wish to make argument.  So, in regard to that Article 85 offense, the government would rest their case.” The detailed trial defense counsel was asked if she had any evidence she wished to present and she replied in the negative.  The military judge then heard arguments from counsel about whether or not the “evidence the court has in front of it” was sufficient to prove, circumstantially, the element regarding appellant’s necessary intent to remain away permanently.   Following the arguments, without recessing, the military judge entered a finding of guilty of The Charge and its Specification.
  This is error.  There simply was no evidence properly admitted to be considered on the contested findings.

In United States v. Ramelb, 44 M.J. 625 (Army Ct. Crim. App. 1996), we ruled on this very issue.  “It is long-settled judicial policy that while a plea of guilty constitutes a judicial confession of guilt to a particular offense and is considered the strongest proof of guilt under the law, such plea ‘admits only what has been charged and pleaded to.’”  Id. at 628-29 (quoting United States v. Dorrell, 18 C.M.R. 424, 425 (N.B.R. 1954).  We continued to say that “[t]here is no authority for the proposition that the accused’s answers during a guilty plea inquiry on one offense may be used as evidence by the government to prove a greater or separate offense to which the accused has pleaded not guilty.”  Id. at 629.

The court affirms only so much of the finding of guilty of The Charge and its Specification as finds that appellant did, on or about 2 December 1999, without authority, absent himself from his unit, to wit:  C Company, 5th Battalion, 20th Infantry Regiment, 3rd Brigade, 2nd Infantry Division (SBCT), located at Fort Lewis, Washington, and did remain so absent until he was apprehended on or about 22 January 2003, in violation of Article 86, UCMJ.  Reassessing the sentence in light of the entire record, the error noted, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for thirty days, and reduction to Private E1.  All rights, privileges and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).


Senior Judge CHAPMAN* and Judge STOCKEL( concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant entered a provident plea of guilty to the lesser included offense of absence without leave (AWOL), in violation of Article 86, UCMJ, for the alleged period of absence while in desertion, pursuant to a pretrial agreement. 





� The military judge reiterated the limited use of the stipulation when discussing the provisions of the pretrial agreement with appellant as required.





� When appellant’s plea of guilty to the lesser included offense was entered, the military judge did not use the suggested language from the Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 2-2-1 (1 Apr. 2001), to advise appellant of the effect of his guilty plea on the charged offense:  “Your plea of guilty to a lesser included offense may also be used to establish certain elements of the charged offense, if the government decides to proceed on the charged offense.”  Had the military judge followed that useful practice guide, he might have been reminded of the limited role a guilty plea plays in “proving up” a greater charged offense.





( Senior Judge Chapman and Judge Stockel took final action in this case prior to their retirement.
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