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MEMORANDUM OPINION
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BARTO, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful use of marijuana (two specifications), wrongful use of lysergic acid diethylamide (LSD), and wrongful distribution of LSD (two specifications) in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.
The staff judge advocate (SJA) correctly described the adjudged sentence in his post-trial recommendation to the convening authority.  The SJA recommended that the convening authority “approve only so much of the adjudged sentence as provides for confinement for seventeen (17) months, reduction to the grade of E-1, forfeiture of all pay and allowances and a bad-conduct discharge.”  This recommendation was based on the possibility that the specifications involving marijuana use were multiplicious.  The convening authority approved “[o]nly so much of the adjudged sentence as provides for reduction to the grade of E-1, forfeiture of all pay and allowances, and confinement for seventeen (17) months,” and ordered the sentence to be executed “except for the part of the sentence extending to a bad-conduct discharge.”  The promulgating order accurately states the action by the convening authority.
Appellant asserts, inter alia, that the initial action and the promulgating order are ambiguous in that neither explicitly approves or disapproves the bad-conduct discharge, but both order the sentence executed “except for the part of the sentence extending to a bad-conduct discharge.”  Appellant requests this court to order a new action and promulgating order.  The government concedes that the action and order are ambiguous, but asserts that this court should “rewrite” them to include approval of the bad-conduct discharge.

Rule for Courts-Martial [hereinafter R.C.M.] 1107(d)(1) provides that the approval or disapproval of an adjudged sentence “shall be explicitly stated.”  This requires that the convening authority’s action be stated in clear and unambiguous language.  See United States v. Josey, 58 M.J. 105, 108-9 (C.A.A.F. 2003); United States v. Schiaffo, 43 M.J. 835, 836 (Army Ct. Crim. App. 1996).  The action in this case does not explicitly approve or disapprove the bad-conduct discharge.  Therefore, it does not satisfy the standard outlined in R.C.M. 1107(d)(1).  As such, it is ambiguous and a new action is required.  See R.C.M. 1107(g); Schiaffo, 43 M.J. at 836-37; United States v. Miller, Army 20020204 (Army Ct. Crim. App. 28 Aug. 2003) (unpub.) (returning ambiguous action to same convening authority for corrective action).

The record of trial will be returned to the same convening authority with instructions to withdraw the 26 November 2001 action and to substitute a corrected action in accordance with R.C.M. 1107(g).  Our superior court has noted that “some indication of the meaning of the published approval of sentence can only be forthcoming from the authority who drafted it.”  United States v. Lower, 10 M.J. 263, 265 (C.M.A. 1981).  As such, the convening authority shall inform himself—prior to taking corrective action in this matter—of the intent of the original convening authority concerning the bad-conduct discharge adjudged at trial.  The corrected action and promulgating order shall also include “Jr.” as part of appellant’s name in accordance with the form used on the charge sheet and in Prosecution Exhibit 2.  Within forty-five days of the date of the corrective action, the record of trial will be returned to this court for further review.


Judge CURRIE and Judge MOORE concur.







FOR THE COURT:
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