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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

CONN, Judge:

A military judge sitting as a general court-martial, convicted appellant, pursuant to his pleas, of two specifications of premeditated murder, one specification of attempted premeditated murder, and merged specifications of obstruction of justice and conspiracy to commit murder, in violation of Articles 118, 80, 81, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 880, 881, 918, and 934.  The military judge sentenced appellant to a dishonorable discharge, confinement for life (with the possibility of parole), and reduction to the grade of E-1.  Appellant had negotiated a pretrial agreement which limited the otherwise mandatory confinement for life to confinement for eighteen years.  

Appellant has raised multiple assignments of error before this court, alleging, inter alia, ineffective assistance of counsel, the insufficiency of his guilty plea based on matters inconsistent with his pleas, and disparate punishment.   We conclude that several of appellant’s assignments of error merit discussion, but do not merit relief.  

FACTS

In May of 2006, appellant was an Infantry Soldier assigned to the 101st Airborne Division (Air Assault), deployed to Iraq.  As part of Operation Triangle, appellant’s squad seized, cuffed and blindfolded three males who occupied a house on their objective.  While these three detainees, identified for the record as Military Detainees (MD) 1, 2 and 3, remained secured, appellant’s squad leader, Staff Sergeant (SSG) Girouard, called together several members of the squad, including appellant and another squad member, Specialist (SPC) Hunsaker.   Staff Sergeant Girouard said they were going to cut off the detainees’ “zip-tie” hand restraints and kill them, telling appellant and SPC Hunsaker to do it.   

Staff Sergeant Girouard then used a knife to put cuts on SPC Hunsaker’s face to create injuries simulating a struggle with the detainees.  Appellant and SPC Hunsaker went to the detainees, cut the hand restraints and removed their blindfolds.  Appellant yelled “yalla” (Arabic for “run”).  Specialist Hunsaker aimed and fired his M4 rifle at the detainees.  Appellant placed his squad automatic weapon (SAW) on full automatic, aimed center of mass on the detainees, and also fired.  Appellant threw a knife near the detainees’ bodies to make it appear as though they had been armed.  Appellant, SSG Girouard, and SPC Hunsaker met again, and SSG Girouard cut SPC Hunsaker’s arm and punched appellant to provide further evidence of a struggle.  Knowing there would be an investigation of the shooting, the three also agreed on details of a fabricated story involving the detainees’ violent attempt to escape.  

Appellant and SPC Hunsaker together shot the three detainees, with MD1 and MD2 dying immediately.  Within minutes after the shooting, a medic examined MD3 and declared him mortally wounded.  Thereafter, SPC Graber, shot MD3 in the head.  At trial, appellant admitted to personally shooting two of the detainees, MD2 and MD3
Appellant was represented by both assigned military and retained civilian counsel.  Both counsel participated in an exhaustive Article 32 investigation and filed extensive pretrial motions, including litigated motions to compel discovery, to obtain expert assistance, and to immunize certain witnesses.  Appellant’s counsel substantially prevailed in their motions practice.  This included appointment of a specifically requested defense consultant sociologist experienced in combat related issues as well as production of immunized witnesses and evidence relevant to a potential “obedience to orders” defense.  Defense discovery included requests for evidence regarding whether appellant’s brigade commander or his subordinates had issued rules of engagement (ROE) or orders to kill all military age males in the operational area.  The record reflects the government acknowledged several voluminous investigations into that issue, which had been or were being provided to appellant’s trial defense counsel. 

Appellant’s trial took place on 26 January 2007.  During appellant’s providence inquiry, the military judge advised appellant of the legal liability of co-conspirators, explaining “that a member of a conspiracy is criminally responsible under the law for any offense which was committed by any member of the conspiracy in furtherance of that conspiracy.”  The military judge also described and discussed the defense of obedience to orders.  The military judge had the following colloquy with appellant:

MJ:  Well, when [SSG Girouard] told you that we are going to kill the detainees, did you believe you were obligated to kill those detainees?

ACC:  No, your honor.

MJ:  Why not?

ACC:  They didn’t do anything wrong, Your Honor.

MJ:  Did you believe what Sergeant Girouard was telling you was an order?

ACC:  No, Your Honor.

MJ:  Why not?

ACC:  Because I knew that it was an unlawful order, Your Honor.

MJ:  What was unlawful about it?

ACC:  Killing somebody that was a noncombatant.

MJ:  Were these male detainees noncombatants at the time?

ACC:  Yes, Your honor.

A few days prior to trial, appellant and his family gave an interview to news media.  During this interview, appellant purportedly stated he “felt like he had no choice but to take the deal.”  The news report quoted appellant as saying, “I don’t feel too good about it…because I got backed into it.  But there is no way I can win it, so I had no other choice.”  The government brought these statements to the attention of the judge, who specifically asked appellant about them.  Appellant once again reaffirmed his decision to plead guilty was voluntary and he was not coerced into pleading guilty, as reflected in the following colloquy:
MJ:   [Regarding the news report] I want to make sure that, in fact, no one forced you to enter into this deal.  Did anyone force you to enter into this deal?

ACC:  No, Your Honor.

MJ:  Now I understand that generally a pretrial agreement is beneficial to both the government and the individual concerned, and that generally there is a sentence limitation contained in the pretrial agreement that may be one of the driving forces behind entering into that agreement.  Individuals may enter into a pretrial agreement for any of several different reasons.  I want to make sure that you entered into this agreement and that your plea of guilty is because you are, in fact, guilty, and not because someone forced you into entering into this pretrial agreement.  Do you understand what I just said?

ACC:  Yes, Your Honor.

MJ:  Did you voluntarily enter into this pretrial agreement?

ACC:  Yes, Your Honor.

MJ:  Did anyone force you to enter into this agreement?

ACC:  No, Your Honor.  

MJ:  Did you enter into this agreement because you believe that it is in your best interest to do so?

ACC:  Absolutely, Your Honor. 

In his sentencing case, defense counsel presented as an exhibit the full report of a Rule for Courts-Martial [hereinafter R.C.M.] 706 mental responsibility inquiry requested by defense counsel, Defense Exhibit A in the record of trial.  Paragraph 6j of that report stated:

Statement Regarding Charges:  The accused spoke freely about the allegations and incident in question.  He described his squad leader as “manipulative” and stated that he felt threatened by him to participate in the killings.  Further, PFC Clagett reported that his squad leader said to “change out the zip ties and kill these dudes.”  The accused stated that on the day of the incident in question, he was informed through his chain of command that they were to “kill all military age males.”  [Private First Class] Clagett reported that the day of the incident he was briefed that they were going into a known terrorist cell.  He reported that he had written a letter “just in case I did not come back” to give to his family.  When asked what was going through his mind at the time of the shooting, he replied by saying, “my mind just went blank.”  He reported that after the incident the soldiers involved decided that they would fabricate a story to keep them out of trouble. [Private First Class] Clagett reported that he went along with the story.  As the accused related his account of the incident, he expressed remorse for the individuals and the families that were affected by this event.  

During his unsworn statement in sentencing, appellant read a poem he wrote regarding his service in Iraq, including the following lines: “I was given a mission to complete so I acted as it came. . . I only did as I was told to complete my tour. . . .”  This poem resulted in another colloquy between the military judge and the appellant:
MJ:  Private Clagett, I am going to reopen my inquiry with you just to make sure that I understand exactly what you were trying to relay to the court.  Your unsworn statement did include the [clause] of your poem, “I only did as I was told to complete my tour.”  To what were you referring?

ACC:  Your Honor, that has nothing whatsoever to do with this situation that we are talking about now.  It was just the overall mission was like guarding the pipeline, grabbing insurgents, just [the] main goal in Iraq.  It has nothing to do with this situation, Your Honor.

MJ:  You weren’t attempting to imply that you were following orders?

ACC:  Not at all, Your Honor.

MJ: And when I say, “follow orders,” follow orders as it relates to the charges.”  

ACC: Yes, Your Honor.

In his sentencing argument, civilian defense counsel argued that appellant had been urged by his chain of command to “kill, kill, kill” and heard “rah, rah” briefings from his brigade commander.  Trial counsel objected to this as facts not in evidence, to which defense counsel responded it was “information garnered from talking to [his] client.”  The judge agreed it was not evidence before the court.  During argument, civilian defense counsel also asked the judge to impose a sentence in years.  The judge stopped civilian counsel at that point to ensure it was clear appellant’s plea to premeditated murder carried a mandatory punishment.  Civilian counsel assured the judge that he understood the mandatory lawful minimum punishment and had also advised appellant of that mandatory punishment.
On 9 January 2007, SPC Graber, the soldier who shot the third detainee after the medic declared him mortally wounded, pled guilty to and was found guilty of aggravated assault with a dangerous weapon, receiving a sentence to 9 months confinement.  On 11 January 2007, appellant’s co-conspirator, SPC Hunsaker, pled guilty to conspiracy to commit murder, as well as premeditated and attempted premeditated murder.  Specialist Hunsaker did so pursuant to a pretrial agreement limiting his otherwise mandatory sentence of confinement for life to a term of 18 years.  Appellant entered into a substantially identical pretrial agreement with the convening authority on 16 January 2007 and pled guilty on 27 January 2007.  In March 2007, at a contested general court-martial before members, appellant’s squad leader, SSG Girouard, was convicted of the lesser offense of negligent homicide of the three detainees and obstructing justice in the investigation of their deaths by staging the crime scene.  Staff Sergeant Girouard was acquitted of the charge of conspiracy for his participation in any agreement with appellant and SPC Hunsaker to commit murder.  Staff Sergeant Girouard received a sentence of 10 years confinement.
  
DISCUSSION AND ANALYSIS

Ineffective Assistance of Counsel

Appellant argues that his counsel were substantially defective in failing to investigate his case, thereby inappropriately advising him to plead guilty, and failed to present an adequate sentencing case.  As part of our analysis of appellant’s ineffective assistance of counsel (IAC) allegation, we considered thirty-nine exhibits appellant submitted in support of his allegation; many, though not all of which were contained in the record.  In doing so, any use of exhibits outside the record were solely for the limited purpose of considering whether, if supportive of the appellant’s IAC claims, they would provide a basis for relief.  United States v. Stokes, 65 M.J. 651 9 (A.C.C.A. 2007); United States v. Garcia, 44 M.J. 496, 498 (C.A.A.F. 1996); United States v. Roane, 43 M.J. 93, 99 (C.A.A.F. 1995). 

We review IAC claims de novo. United States v. Sales, 56 M.J. 255, 258 (C.A.A.F. 2002).  In Strickland v. Washington, 466 U.S. 668, 687 (1984), the Supreme Court set out a two-pronged test to determine whether a conviction should be set aside due to IAC.  First, appellant must show that his counsel's performance was deficient; second, he must show that the deficient performance prejudiced the defense.  Id.; see also United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991).    Whether performance is deficient is based on the facts as trial defense counsel knew them at the time of trial, without the benefit of hindsight.  United States v. Moulton, 47 M.J. 227, 229 (C.A.A.F. 1997).  
That performance must be “outside the wide range of professionally competent assistance."  Strickland, 466 M.J. at 690.  If deficient, the counsel’s performance must also be prejudicial, meaning appellant must show by a "probability sufficient to undermine confidence in the outcome" that, but for counsel's errors, the result of the proceeding would have been different. Id. at 694.
Counsel is presumed to be competent until proven otherwise.  Strickland, 466 M.J. at 689.  United States v. Garcia, 59 M.J. 447, 450 (C.A.A.F. 2004); see also United States v. Grigoruk, 56 M.J. 304, 307United States v. Key, 57 M.J. 246, 249 (C.A.A.F. 2002)

.  To determine whether this presumption of competence has been overcome, we are to employ a three part analysis, asking:  (1) are the allegations true, and, if so, is there any reasonable explanation for counsel's actions; (2) if the allegations are true, did counsel's performance fall measurably below expected standards; and (3) is there a reasonable probability that, absent the errors, there would have been a different outcome.  (C.A.A.F. 2000); United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991).

In attacking performance by his counsel, appellant cannot rely on allegations which contradict statements he made during his guilty plea, when the guilty plea otherwise appears to be regular on its face.  United States v. Wilson, 44 M.J. 223, 225 (C.A.A.F. 1996).  Moreover, as a court, we must first review the record, and may only compel trial defense counsel to respond to an IAC allegation and justify their actions if “the allegation and the record contain evidence which, if unrebutted, would overcome the presumption of competence." United States v. Lewis, 42 M.J. 1, 6 (C.A.A.F. 1995); United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997); United 
States v. Clark, 49 M.J. 98, 100-01 (C.A.A.F. 1998); United States v. Melson, 66 U.S. 246 (C.A.A.F 2008).

In support of this allegation of IAC, appellant offers a diffuse array of evidence defense counsel purportedly failed to exploit.  In an effort to marshal these arguments, we will categorize that evidence into 3 subsets.

The first is evidence suggesting appellant may have had a valid affirmative defense of obedience to orders.  Appellant asserts his defense counsel were derelict in not interviewing appellant’s brigade commander or his subordinates, and not calling as witnesses either immunized co-conspirators or Soldiers from appellant’s unit who testified at the Article 32 hearing or others about purported orders or Rules of Engagement requiring Soldiers to kill all military age males.  We are satisfied the record persuasively demonstrates that appellant’s defense counsel adequately investigated and considered this defense.  We are also satisfied it was well within the “range of professionally competent assistance” to advise appellant against relying on such a defense in light of the specific facts of the case.  

The second is evidence that appellant may not have personally committed the killings. Appellant points to the providency of his co-conspirator SPC Hunsaker, who at his guilty plea on 11 January 2007 admitted he took careful aim and shot MD1 and MD2 while appellant only “sprayed bullets” at the detainees.  Relying on this argument, appellant ignores the salient and compelling fact that, as to MD 1 and MD2, appellant as a co-conspirator shared criminal liability for SPC Hunsaker’s acts, even if he had not personally aimed and fired at the detainees, which appellant in fact did.
  Appellant also points to the SPC Graber’s providence inquiry on 9 January 2007, in which SPC Graber stated that he shot MD3 in the head twice.  As to MD3, the charged offense of attempted premeditated murder (to which appellant pled guilty) acknowledges appellant may not actually have succeeded in killing MD3.  That, however, would not eliminate appellant’s criminal liability for conspiring to kill MD3, or attempting to kill MD3.
The third is evidence that appellant was not capable of or was somehow disinclined to commit the crimes.  Appellant points to defense counsels’ failure to present evidence from the appointed defense sociologist, Dr. Mestrovic, who provided a draft report concluding “it is highly unlikely [appellant] could have. . . participated actively in the conspiracy associated with the crime as it is described.”  Appellant further asserts trial defense counsel were derelict for failing to present during sentencing a report by Lieutenant Commander (LCDR) Karadimov, a Navy doctor who evaluated appellant for a “pretrial mental health protocol” in July of 2006.  The report indicated appellant did not exhibit any of the seven known characteristics of a “sociopath.” 
First, we note that Dr. Mestrovic’s draft opinion is only conceivably relevant if appellant had contested his guilt.  In such a case, it is highly speculative that even as an expert, Dr. Mestrovic could have offered the specific opinion appellant asserts his defense counsel failed to exploit.  See United States v. Diaz, 59 M.J. 79, 89-90 (C.A.A.F. 2005) (expert witnesses cannot opine on the question of guilt or innocence).  Further, as a matter of extenuation and mitigation evidence, its relevance is undermined by appellant’s providence inquiry, as well as the conclusions of the R.C.M. 706 board that appellant was mentally capable of and responsible for his actions.  With regard to the appellant’s absence of sociopathic characteristics, we strain but are unable to find how evidence from LCDR Karadimov that appellant was not diagnosed as a sociopath is mitigating.  Failing to introduce absence of sociopathic tendencies could not credibly be characterized as ineffective assistance.  That is particularly true here, when trial defense counsel did introduce R.C.M. 706 evidence that, while appellant did not lack mental responsibility for his acts, he did suffer from depression and related maladies associated with remorse for his acts.  

We further note that, in the context of a guilty plea with a highly favorable sentence limitation (here eighteen years versus a mandatory sentence of confinement for life), defense counsel must proceed with due caution, since presenting evidence suggesting a defense (such as lack of mental responsibility or obedience to orders) may very well jeopardize the favorable pretrial agreement.  Raising or failing to avoid sentencing evidence inconsistent with the plea or which undermines the pretrial agreement itself may raise issues of ineffective assistance of counsel.  See e.g., United States v. Bray, 49 M.J. 300 (C.A.A.F. 1998) (Counsel’s effectiveness was questioned on appeal because of his decision to enter evidence during sentencing which the military judge concluded invalidated the plea.).  It is not IAC to fail to raise a potential defense, even in circumstances (decidedly unlike appellant’s) where a client has “nothing to lose.”  Knowles v. Mirzaynce, 556 U.S. __ , 128 S.Ct 1411, 173 L.Ed. 2d 251 (2009).  

Ultimately, in a guilty plea, the test for alleged ineffective assistance of counsel involving a failure to investigate or discover potentially exculpatory evidence is whether that evidence would have led counsel to change a recommendation as to the plea, predicated on whether such evidence likely would have changed the outcome of a trial.  Ginn, 47 M.J. at 247 (citing Hill v. Lockhart, 474 U.S. 52, 58-60 (1985)).  If the alleged error is failure to advise on a potential affirmative defense, the “‘prejudice’ inquiry will depend largely on whether the affirmative defense likely would have succeeded at trial.”  Id. (citing Evans v. Meyer, 742 F.2d 371, 375 (7th Cir. 1984)).  Predictions of the outcome are to be made objectively, without regard for the "idiosyncrasies of the particular decisionmaker." Id. (citing Strickland, 466 U.S. at 695). 

Even accepting appellant’s assertions at face value, none of the evidence appellant references leads an objective observer to conclude that appellant’s defense counsel were negligent in either their pre-trial investigation or their recommendations to appellant regarding his decision to plead guilty.  While in appellant’s unsworn Grostefon submission he states he did not wish to plead guilty, a “mere allegation [that he] would have insisted on going to trial is insufficient” to show the prejudice necessary to negate his plea.  Id. (quoting Barker v. United States, 7 F.3d 629, 633 (7th Cir. 1993)) (citations omitted).  Appellant’s argument that his defense counsel were ineffective in the presentation of sentencing evidence is likewise without merit.  It is abundantly clear that mitigation evidence suggesting appellant was acting under color of orders or due to a mental infirmity could have jeopardized his guilty plea and pretrial agreement.  See e.g., Bray, 49 M.J. 300.  Under the circumstances, limiting extenuation evidence to the full R.C.M. 706 report, testimony by appellant’s mother and grandfather, and appellant’s unsworn statement does not fall below acceptable range of professional conduct.  Polk, 32 M.J. at 153.  After a review of the entire record, we find counsels’ advice reasonable and reject the post-trial allegation of IAC as “inherently incredible.”  See Hill, 474 U.S. at 58-60.
Failure to Address Matters Inconsistent with Appellant’s Guilty Plea


Appellant also alleges that the military judge abused his discretion in accepting appellant’s plea because of various alleged inconsistencies.  A court shall not accept a guilty plea where “an accused . . . sets up matter inconsistent with the plea, or if it appears that he has entered the plea of guilty improvidently….”  Article 45, UCMJ.  A military judge’s acceptance of a guilty plea is reviewed for abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632, A.C.C.A. 2006).  The standard of review is whether there is a substantial basis in law and fact to overturn the plea; the “mere possibility” of such a conflict or a potential defense is insufficient.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  

Appellant first suggests the judge should have rejected appellant’s plea based on matters outside the record of appellant’s case, including SPC Hunsaker’s providence statement that he took careful aim at the detainees while appellant just “sprayed bullets,” and the government’s amendment of SPC Hunsaker’s conspiracy to obstruct justice specification omitting any mention of appellant.  Appellant also asserts his own equivocal testimony regarding the conspiracy, given during cross-examination at SSG Girouard’s subsequent court-martial, and his own providence inquiry raise matters inconsistent with his plea.  Finally, appellant asserts the reference in his R.C.M. 1105 submission to his comparative culpability in relation to companion cases raises matters inconsistent with his plea.  
We reject appellant’s contention that matters outside the record may be used to contradict a guilty plea.  United States v. Stokes, 67 M.J. 651 (A.C.C.A. 2007); United States v. Roane, 43 M.J. 93, 99 (C.A.A.F. 1995) (citing United States v. Bartell, 32 M.J. 295, 297 (C.M.A. 1992)).  We also reject the notion that a military judge has a sua sponte obligation to identify purported inconsistencies in evidence among companion cases or post-trial submissions and reject provident pleas on the basis of extra-record matters.
  
We find that the military judge thoroughly and completely addressed potential inconsistencies on the record, including:  appellant’s statement that “we” wish to plead guilty; the line in the poem he read during his unsworn statement (“just doing what I had to do”); and, appellant’s (or his grandfather’s) statements to the press that appellant “had no choice” but to plead guilty.  See Unites States v. Shaw, 64 M. J. 460, 462 (C.A.A.F. 2007); United States v. Garcia, 44 M.J. 496, 499 (C.A.A.F. 1996); United States v. Adams, 33 M.J. 300, 302-3 (C.M.A. 1991).  Moreover, nothing in the R.C.M. 706 report submitted into evidence is inconsistent with appellant’s plea.  As noted above, duress is not a defense to an offense involving intentional killing of another.  R.C.M. 916(h).  The report further concludes that appellant was both mentally responsible for his acts and competent to stand trial.  We are satisfied that the appellant's admissions to the military judge were sufficient to sustain his guilty plea, and that appellant has pointed to no matters of record in his court-martial proceedings inconsistent with his admissions.  

Disparate Sentencing

Regarding appellant’s allegation of disparate sentencing, our superior court states “appellants bear the burden of demonstrating that any cited cases are ‘closely related’ to his or her case and that the sentences are ‘highly disparate.’”  United States v. Lacy, 50 M.J. 286, 288 (C.A.A.F. 1999).  Appellant has failed to meet this burden.  First we note that the cases cited by appellant arising from other jurisdictions are not “closely related cases” since they involve obviously unrelated incidents and are predicated on findings significantly different from appellant’s case.  As to the results in the companion cases, we find that SPC Hunsaker’s identical sentence for substantially identical crimes is not disparate.  Specialist Graber’s sentence cannot be deemed “highly disparate” given that he was found guilty of only an aggravated assault rather than murder or conspiracy to murder.  Lastly, SSG Girouard was acquitted of conspiracy to commit murder and his sentence was based on a conviction for the lesser-included offense of negligent homicide and therefore cannot justify comparison.  Courts have consistently found that disparate findings arising out of the trial of co-conspirators furnish no basis to impeach either findings or sentence.  See United States v. Garcia, 16 M.J. 52 (C.M.A. 1983) (acquittal of an appellant’s co-conspirators does not necessitate the dismissal of appellant’s conviction for conspiracy); United States v. Anzalone, 43 M.J. 322, 325 (C.A.A.F. 1995) (court adopts the unilateral approach to conspiracy where “each individual’s culpability is not dependent on other actors”).  We find there is clearly a rational basis to demonstrate the disparity of sentence in those instances where a disparity in fact exists.  United States v. Sothen, 54 M.J. 294, 296 (C.A.A.F. 2001); Lacy, 50 M.J. at 288. 

We have considered appellant’s other assignments of error as well as those matters raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  Accordingly, the findings of guilty and sentence as approved by the convening authority are affirmed.
Judge Cook and Judge Baime concur.
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� The court took judicial notice of the findings and sentence of these cases pursuant to a motion by appellate defense counsel.


� We have not ordered an affidavit from trial defense counsel.  In deciding whether to order affidavits or a DuBay hearing, we carefully considered our superior court’s guidance in United States v. Melson, 66 M.J. 246 (C.A.A.F. 2008) and Ginn, 47 M.J. 236.   While appellant did not submit an affidavit, for purposes of analysis, we considered his unsworn Grostefon submission and the assigned errors to be its substitute.  We concluded that issues raised may be resolved based on the second, fourth, and fifth principles of Ginn, without affidavit or evidentiary hearing.  See Ginn, 47 M.J. at 248.  The allegation that defense counsel did not adequately investigate the case and were unprepared can be rejected outright under the second Ginn principle as speculative and conclusory.  Under the fourth principle of Ginn, “the record as a whole 'compellingly demonstrate[s]' the improbability of those facts."  Id.  Under the fifth Ginn principle, the allegation “contradicts a matter that is within the record of a guilty plea” allowing us to “decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant's expression of satisfaction with counsel at trial)” where, as here, appellant offers no rational explanation why he would have made such statements at trial but not upon appeal.  Id.  Examining appellant’s statements during the providence inquiry, we do not believe evidence that his co-conspirator, SPC Hunsaker, admitted to shooting MD1 and MD2, or that the government elected to omit appellant as a co-conspirator or co-actor in SPC Hunsaker’s pleas to obstruction of justice, would rationally change appellant’s plea.  Similarly, evidence that SPC Graber admitted he fired the final and fatal shot into the head of MD3 does not affect appellant’s admission that he placed his SAW on automatic, aimed and fired upon MD3, thereby attempting to kill MD3.  Finally, evidence that appellant’s chain of command issued Rules of Engagement or orders to kill all military age males would not rationally change appellant’s statement that he knew at the time killing restrained noncombatants was wrong and illegal.  





� Appellant asserts another alleged deficiency, which is tangential and does not fit squarely in the three categories we have established.  Having obtained military defense counsel’s case file pursuant to United States v. Dorman, 58 M.J. 295, 298 (C.A.A.F. 2003), appellate defense counsel discovered military defense counsel anonymously received a video tape depicting discussions among members of appellant’s unit, apparently about treatment of noncombatants.  While not pertaining 


to the charged offenses, military defense counsel concluded it would “seriously





									               (continued . . .)


(. . . continued)


undermine the credibility of both prosecution and defense witnesses.”  Military defense counsel sought a professional responsibility opinion from her state bar regarding her obligation to turn over such evidence to the prosecution.  Because it was not evidence pertaining to any charged offense, and would have been equally damaging to potential defense witnesses, we disagree with appellate defense counsel that failure to exploit this evidence was either professionally deficient or prejudicial to the appellant.  That is particularly true here, where, as appellate defense counsel conceded in oral argument, he had never seen nor sought to compel the trial defense counsel to provide these tapes for his review. 





� Appellant also asserts that, in SPC Hunsaker’s case, the prosecution dismissed any reference to appellant from the specifications of conspiracy to obstruct justice and obstruction of justice.  However, this would in no way undermine appellant’s criminal liability for conspiring with SPC Hunsaker to murder the detainees or the actual or attempted murder of those detainees pursuant to a conspiracy to commit murder.  See Manual for Court-Martial, part IV, para. 5c(5).


� In fact, trial judges are presumed not to consider facts or evidence raised in other cases when presiding over companion cases.  See, e.g,. United States v. Greatting, 66 M.J. 226, 230 (C.A.A.F. 2008); United States v. � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=c8abe1261cef67ef567551f12d94d783&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b66%20M.J.%20226%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=27&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b6%20M.J.%2043%2c%2045%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=19&_startdoc=11&wchp=dGLbVlz-zSkAt&_md5=b46cbfa8c701c66cecbfbab51d1c46b1" �Lewis, 6 M.J. 43, 45� (C.M.A. 1978) ; United States v. Jarvis, 22 C.M.A. 260, 262, 46 C.M.R. 260, 262 (1973).  
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