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MEMORANDUM OPINION
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BARTO, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (two specifications) in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for four months, and forfeiture of “two-thirds pay per month for six months.”  The case is before the court for review pursuant to Article 66, UCMJ.

Appellate counsel assert and we agree that the military judge and the convening authority should have stated the amount of forfeitures in whole dollars.  See United States v. Yarbrough, 36 M.J. 1071, 1072 (A.C.M.R. 1993); Rule for Courts-Martial [hereinafter R.C.M.] 1003(b)(2).  We will correct this oversight in our decretal paragraph.  

Appellate counsel assert that the staff judge advocate’s post-trial recommendation (SJAR), submitted to the convening authority pursuant to R.C.M. 1106, contains an error that requires findings relief.  Appellate government and defense counsel disagree regarding whether sentence relief is necessary.  We agree with appellate government counsel that no sentencing relief is warranted.

The Specification of Charge I alleges that appellant’s desertion from his unit began on or about 28 September 2001.  Appellant pleaded guilty to and was found guilty of an AWOL starting on or about 30 September 2001.  The SJAR inaccurately described the initiation date of appellant’s AWOL as on or about 28 September 2001.  In the R.C.M. 1105 clemency submission, appellant’s trial defense counsel did not object to this SJAR error.  See R.C.M 1105, 1106(f)(4).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  In appellant’s case, the convening authority’s action erroneously purports to approve a finding of guilty of AWOL with an initiation date of 28 September 2001.  This erroneous finding is a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).    
We do not agree with appellant that such a misstatement caused appellant “substantial prejudice.”  Trial defense counsel did not object to the characterization of the offense in the SJAR, thereby waiving “later claim of error with regard to such matter in the absence of plain error.”  R.C.M. 1106(f)(6); see United States v. Kho, 54 M.J. 63, 65 (C.A.A.F. 2000).  Moreover, the error is not “plain” or “obvious” in that the Specification of Charge I uses “on or about” in connection with the inception date of the absence.  Finally, we conclude that counsel has not made even a “colorable showing of possible prejudice” arising from the SJAR’s misstatement.  United States v. Wheelus, 49 M.J. 283, 285 (C.A.A.F. 1998).  The reduction in the AWOL’s length from fourteen days to twelve days does not change the maximum punishment of the AWOL, and we are confident that an accurate statement of the inception date of the AWOL at issue would not have had any effect upon the convening authority’s action.  See United States v. Hill, 27 M.J. 293, 296-97 (C.M.A. 1988).  We will, however, conform the findings to appellant’s plea and providence inquiry in our decretal paragraph.  

We have considered the matters submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the findings of guilty of Charge I and its Specification as finds that appellant did, on or about 30 September 2001, without authority, absent himself from his unit, to wit:  Charlie Company, 3rd United States Infantry (The Old Guard), located at Fort Myer, Virginia, and did remain so absent until on or about 12 October 2001, in violation of Article 86, UCMJ.  The remaining findings of guilty are affirmed.  

We affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, and forfeiture of $695 pay per month for six months.


Senior Judge HARVEY and Judge SCHENCK concur.
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