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MEMORANDUM OPINION

-----------------------------------------
SULLIVAN, Judge:

A panel of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of forcible sodomy and indecent acts, in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934, respectively [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, reduction to the grade of Private E1, and forfeiture of all pay and allowances.
  The case was originally submitted on 
its merits for review under Article 66, UCMJ; we specified two issues.
 
Regarding the second specified issue, appellant now alleges he suffered prejudicial error because no clemency matters were received by the convening authority prior to initial action.  We order a new recommendation and action to ensure a meaningful opportunity for sentence relief without deciding whether trial defense counsel was ineffective.  See generally United States v. Spurlin, 33 M.J. 443 (C.M.A. 1991); United States v. Starks, 36 M.J. 1160 (A.C.M.R. 1993); United States v. Sosebee, 35 M.J. 892 (A.C.M.R. 1992).   

BACKGROUND


The post-trial processing in this case was complicated by several factors.  For one thing, because appellant was not sentenced to confinement, he was no longer under direct military control.  Instead, appellant apparently returned to his home in Puerto Rico where, according to a chronology contained in the allied papers, he received his copy of the record of trial and the staff judge advocate’s (SJA) post-trial recommendation (SJAR) prepared pursuant to Rule for Court-Martial [hereinafter R.C.M.] 1106.  See Memorandum for Record, Delay and Post-trial Processing Timeline, dated 25 January 2008 [hereinafter Post-trial Timeline].  Appellant’s trial defense counsel, CPT M-A, was also no longer locally available because he deployed to Iraq.  The SJAR and record were scanned and emailed to CPT M-A in Iraq and were received by him on 28 November 2007.  On 3 December 2007, CPT M-A requested a delay to submit clemency matters until “15 January [2008]”; the SJA granted an extension until 28 December 2007.

Between 3 December 2007 and 15 January 2008, the Chief of Military Justice made numerous attempts to communicate with trial defense counsel via email.  Captain M-A first responded to those attempts on 15 January 2008 when CPT M-A sent an email indicating appellant had not returned messages.  Captain M-A noted he obtained letters from others to submit in support of a clemency request, apologized, indicated he was “swamp[ed]”, and promised to forward appellant’s clemency submission as soon as possible.  

The following day, the Chief of Military Justice informed CPT M-A the SJA had an appointment with the convening authority on 24 January 2008 and action would be taken on appellant’s case on that date.  On 21 January 2008, CPT M-A emailed the SJA’s office stating he received a response from appellant and would submit clemency matters on 22 January 2008.  Those matters were never received by the SJA and the convening authority took action on 24 January 2008 without considering any R.C.M. 1105 or 1106 submissions.
  

LAW and DISCUSSION

Our superior court has often noted an accused’s best chance for clem​ency rests with the convening authority.  See United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998); United States v. MacCulloch, 40 M.J. 236, 239 (C.M.A. 1994).  Consequently, “the convening authority’s obligation to consider defense [clemency] submissions is uniquely critical to an accused.”  United States v. Hamilton, 47 M.J. 32, 35 (1997).  If the convening authority “has not seen a convicted member’s clemency submission, it is well established that he has not been afforded his best hope for sentence relief.”  Spurlin, 33 M.J. at 445 (quotation marks and citations omitted); see also Sosebee, 35 M.J. at 894.  In this case, appellant desired to submit clemency matters to the convening authority; however, the convening authority was not provided with those matters prior to taking action.

We are cognizant of an SJA’s dilemma when trial defense counsel does not comply with the time limits for submission of clemency matters.  In this case, we commend the patience demonstrated by the SJA and the efforts of the Chief of Military Justice to obtain appellant’s clemency matters.  The SJA made every attempt to follow our suggestion in Sosebee, 35 M.J. at 894, to be “prudent” in enforcing time limits.
  Indeed, appellant’s trial defense counsel had multiple opportunities after expiration of the extended deadline for submission of clemency matters before the SJA finally took appellant’s case to the convening authority for action.  
We also recognize recent developments in military jurisprudence have spurred concern over excessive delay in post-trial processing.  See generally United States v. Moreno, 63 M.J. 129 (C.A.A.F. 2006).  Nevertheless, where an SJA is aware trial defense counsel has received clemency matters from a soldier whose case is pending action, it is not appropriate to penalize the soldier for his defense counsel’s apparent dilatory performance.
  “[F]undamental fairness requires that the appellant be given a reasonable opportunity to present his personal clemency petition and letters to the convening authority.”  United States v. Carmack, 37 M.J. 765, 768 (A.C.M.R. 1993). 

In this case, we will not speculate what the convening authority would have done if presented with the clemency information the appellant desired to submit.  When defense counsel fail “to exercise due diligence in the execution of their post-trial duties, this court is obligated to take appropriate action.”  United States v. Lowe, 50 M.J. 654, 657 (N.M. Ct. Crim. App. 1999) (citations omitted).  “Appellant has made a colorable showing of possible prejudice, and he will receive the benefit of our doubt where it is clear that his post-trial representation was [deficient].”  Id. at 657 (quotation marks and citation omitted). 
CONCLUSION

We remand this case for a new SJAR and action.  This remedy will afford appellant the requested opportunity to submit clemency matters to the convening authority.

The convening authority’s initial action, dated 24 January 2008, is set aside.  The record of trial is returned to The Judge Advocate General for a new SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ. 

Senior Judge HOLDEN and Judge HOFFMAN concur.
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� The military judge instructed the panel, for sentencing purposes, the two offenses would be treated as one offense. 





� We specified the following issues:





I





GIVEN THE MILITARY JUDGE’S INSTRUCTION TO PANEL MEMBERS ON THE SPECIAL DEFENSE OF MISTAKE OF FACT TO SODOMY (THE SPECIFICATION OF CHARGE I), WHETHER THE MILITARY JUDGE ERRED BY FAILING TO SUA SPONTE INSTRUCT ON MISTAKE OF FACT TO INDECENT ASSAULT (THE SPECIFICATION OF CHARGE II).





II





WHETHER THE CONVENING AUTHORITY’S FAILURE TO RECEIVE AND CONSIDER CLEMENCY MATTERS CONSTITUTES PREJUDICIAL ERROR UNDER UNITED STATES V. WHEELUS, 49 M.J. 283 (C.A.A.F. 1998).





�  In an email message to CPT M-A, the Chief of Military Justice informed CPT M-A the SJA could not approve the requested delay until 15 January 2008 because the maximum delay an SJA can lawfully approve is twenty days.  See R.C.M. 1105(c)(1).





� No matters were received at the time the chronology was prepared on 25 January 2008.  See Post-trial Timeline.  In a declaration filed before this court, appellant avers he sent trial defense counsel two letters requesting clemency, one of his own and one from his wife, “on or about 15 January 2008.”





� We also noted in Sosebee, “[a] trial defense counsel who allows thirty days to pass without submitting post-trial matters risks the application of the waiver rule or an allegation of ineffective assistance of counsel.”  Id. at 894.  





� The Rules for Court-Martial provide for procedures where an accused’s detailed defense counsel is unable or unwilling to provide effective post-trial representation.  See R.C.M. 1106(f)(2); see also United States v. Johnston, 51 M.J. 227, 229 (C.A.A.F. 1999) (substitute counsel should have been detailed when defense counsel left active duty).  Additionally, an SJA may properly contact a defense counsel’s designated supervisory attorney when a credible basis exists to believe counsel may be failing to represent a client diligently.  See generally Army Reg. 27-1, Legal Services: Judge Advocate Legal Services, ch. 7 (30 Sept. 1996); Army Reg. 27-10, Legal Services – Military Justice, para. 5-8, 6-11 (16 November 2005).  





� As we are returning this case for a new recommendation and action, the convening authority now has the opportunity to consider the other specified assignment of error.  See footnote 2, supra.  “We have not considered the other [matters] raised by the appellant because we do not . . . have before us proper findings and sentence approved by the convening authority.”  United States v. Harris, 30 M.J. 580, 582 n.1 (A.C.M.R. 1990) (citing United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974)).
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