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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, the appellant was found guilty by a military judge sitting as a general court-martial of attempted larceny, conspiracy to commit larceny, violation of a general regulation, resisting apprehension, housebreaking, and carrying a concealed weapon in violation of Articles 80, 81, 92, 95, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 881, 892, 895, 930, and 934 (1988) [hereinafter UCMJ].  The military judge sentenced the appellant to a dishonorable discharge, confinement for thirty-nine months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence as adjudged and gave the appellant fifty days’ credit against the sentence to confinement. 


The appellant asserts, inter alia, on appeal that his plea to resisting apprehension is improvident.  We agree.


Although the Manual for Courts-Martial indicates that “flight” is sufficient to constitute “active resistance” to a lawful apprehension, our superior court has held that “flight” is not enough to satisfy the third element of proof for the type of resisting apprehension that is punishable under Article 95, UCMJ.  United States v, Harris, 29 M.J. 169, 173 (C.M.A. 1989); Manual for Courts-Martial, United States, 1995 edition, Part IV, para. 19b(1)(c) and c(1)(c)[hereinafter MCM, 1995).
  Cases in which the courts have found “active resistance” present, were when the person being apprehended used or offered some degree of force or violence against the person(s) attempting the apprehension.  See United States v. Malone, 34 M.J. 213 (C.M.A. 1992)(accelerating car around police barricade and causing a sentry guard to run out of the way of the speeding vehicle); United States v. Webb, 37 M.J. 540 (A.C.M.R. 1993)(running, then stopping and facing military policeman (MP), and assuming a fighting stance). 


We find that the appellant’s admissions during the providence inquiry and the detailed stipulation of fact describe only the nature and extent of his successful flight from an MP after being detected inside the Post Exchange during the early morning hours of 1 October 1995.  They both fail to describe the presence of any use or offer of force or violence against or towards the MP who was attempting to apprehend the appellant and his accomplice.  An accused must be able to describe all of the facts necessary to establish his guilt.  Rule for Courts-Martial 910(e) discussion.  The appellant did not do so sufficiently to satisfy the third element of proof for resisting apprehension under Article 95, UCMJ.  MCM, 1995, para. 19b(1)(c).  Accordingly, we find that the appellant’s guilty plea to resisting apprehension is improvident.  United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (C.M.A. 1969); United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).


We have also considered the appellant’s remaining assignment of error, as well as those matters personally raised by him pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty of Charge III and its Specification are set aside and Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire 

record, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for thirty-five months, forfeiture of all pay and allowances, and reduction to Private E1.







FOR THE COURT:







WILLIAM S. FULTON, JR.







Clerk of Court

� As to cases referred to trial after 10 February 1996, Article 95, UCMJ, was amended to make “flight” from apprehension a criminal offense.  National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 112, 110 Stat. 461 (codified as amended at 10 U.S.C. § 895 (1988)).
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