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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:


Appellant was tried on 4 June and 10 and 26 August 1999, by a general court-martial composed of a military judge alone.  In accordance with his pleas, Appellant was convicted of conspiracy to possess and distribute methamphetamine, unauthorized absence, escape from confinement, wrongful use and distribution of methamphetamine, communicating a threat to witnesses to influence testimony, and solicitation to commit murder, in violation of Articles 81, 86, 95, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 895, 912a, and 934.  The military judge sentenced Appellant to 35 years confinement, reduction to pay grade E-1, forfeiture of all pay and allowances, a $30,000 fine or an additional 5 years of confinement if the fine is not paid, and a dishonorable discharge.  On 20 July 2000, the convening authority (CA) approved the sentence as adjudged and, except for the dishonorable discharge, ordered it executed.  Pursuant to a pretrial agreement, the CA suspended all confinement in excess of 240 months for 10 months from the date of the action.  
After carefully considering the record of trial, Appellant's six assignments of error, Appellant’s motion to attach documents, the Government's answer, Appellant’s motion to cite supplemental authority, and oral arguments concerning two of the assignments of error, we agree, in part, with Appellant’s second and third assignments of error that this Court should set aside the enforcement provision of the fine.  We shall take corrective action below in our decretal paragraph.  Following our corrective action, we find that no errors materially prejudicial to Appellant’s substantial rights remain.  Arts. 59(a) and 66(c), UCMJ.

Pretrial Agreement Provision Violates Public Policy


In Appellant’s first assignment of error, he asserts that

the pretrial agreement purporting to require him to waive a right to counsel motion violates public policy.  Appellant avers that this Court should set aside the findings of guilt and the sentence.  We disagree.


Subject to certain limitations, an accused and a CA are free to negotiate and enter into pretrial agreements.  United States v. Cassity, 36 M.J. 759, 760 (N.M.C.M.R. 1992); Rule For Courts-Martial 705, Manual For Courts-Martial, United States (1998 ed.).  “Either the defense or the Government may propose any term or condition not prohibited by law or public policy.”  United States v. Rivera, 46 M.J. 52, 53 (1997); R.C.M. 705 (d)(1).  A term or condition in a pretrial agreement will not be enforced if it deprives an accused of the right to counsel, the right to due process, the right to challenge the jurisdiction of a court-martial, the right to a speedy trial, the right to complete sentencing proceedings, and the right to complete and effective exercise of post-trial and appellate rights.  R.C.M. 705 (c)(1)(B); see Rivera, 46 M.J. at 53.  Furthermore, under case law, “a provision which, in effect, would deny the accused a fair hearing would be invalid.”  United States v. McKenzie, 39 M.J. 946, 949 (N.M.C.M.R. 1994).  These provisions are prohibited because they “tend to undermine the integrity of the court-martial process.”  Id.  

On the other hand, an accused may agree to forgo an objection to relevant evidence or to forgo his right to object to the admission of his own statement based upon his rights under the Fifth Amendment, Article 31, UCMJ, or Military Rule of Evidence 305.  Id.  Such an agreement by an accused is not “of a nature to undermine the integrity of the court-martial process

. . . or to interfere with the sentencing proceeding . . . .”  Id.
  

Appellant contends the military judge erred when he accepted the pretrial agreement because the provision requiring him to withdraw any motions presently before the court was too broad and violated public policy by requiring Appellant to withdraw a motion to suppress his statements.  Appellant’s Brief of 27 Jun 2002 at 4-6.  Appellant mistakenly argues that because 

the motion to suppress his statements was based on a violation of his rights to counsel, the agreement to withdraw that motion was equivalent to depriving him of his right to counsel.  Id.  Thus, Appellant argues the pretrial agreement is unenforceable, because it deprives him of his right to counsel, a right specifically enumerated in R.C.M. 705(c)(1)(B).  Id.  
Pursuant to his pretrial agreement, Appellant agreed to “withdraw any motions presently before the court.”  Appellate Exhibit X at 8.  However, even assuming the language of this provision was overly broad, and thus contrary to public policy, Appellant has failed to show that he suffered any prejudice and is therefore not entitled to any relief.  See United States v. Jennings, 22 M.J. 837, 839 (N.M.C.M.R. 1986)(denying relief even though the pretrial agreement required the waiving “of all pretrial motions,” because there was no prejudice suffered as a result of this provision).

At the time of his pleas, Appellant had filed a motion to suppress any statements he made to the Naval Criminal Investigative Service (NCIS) or any cooperating witness working for NCIS, while he was incarcerated in Indiana for possession of amphetamines.  Record at 127-28; Appellate Exhibit XIII at 1.  Appellant’s motion to suppress his statements was based on Mil. R. Evid. 304 and 305.  He argued that his statements were obtained in violation of his right to counsel as provided for in Mil. R. Evid. 305.  Appellate Exhibit XIII at 4.  

After accepting Appellant’s guilty plea, the military judge ascertained that Appellant’s plea was the product of an agreement, inquired into its terms, and ensured that Appellant understood those terms.  Record at 121-130; see Cassity, 36 M.J. at 760-61; R.C.M. 910(f).  Addressing the provision requiring Appellant to withdraw all motions presently before the court-martial, the military judge identified Appellant’s motion to suppress and explained to Appellant his obligation under the pretrial agreement to withdraw that motion.  Record at 127.  The military judge went on to explain to Appellant that this was a waivable motion and that even if Appellant had not agreed to withdraw this motion, it would be waived by virtue of his unconditional guilty plea.  Record at 128; see R.C.M. 910(a)(2) and (j).  He also advised Appellant that because he unconditionally pled guilty and waived this motion, he would be precluded from raising this issue on appeal.  Record at 128.  Thus, the military judge adequately explained this provision to Appellant and ensured that he understood what it meant and its ramifications.  See McKenzie, 39 M.J. at 948.  

A motion to suppress the statements of Appellant is a waivable motion and a permissible term for a pretrial agreement.  McKenzie, 39 M.J. at 949 n.3; Mil. R. Evid. 304(d)(2).  Appellant is mistaken when he argues that the pretrial agreement deprived him of his right to counsel.  Appellant was represented at the court-martial by counsel, and Appellant stated in the agreement that he was satisfied with his defense counsel and that his defense counsel fully advised him of the meaning and effect of his guilty pleas.  Appellate Exhibit X at 1-2.  Appellant also told the military judge that, prior to signing the pretrial agreement, he read it over and discussed it with his defense counsel.  Record at 122.  Appellant knew and understood he was waving his right to bring this motion and nothing in the pretrial agreement required Appellant to waive his right to counsel.  

Finally, Appellant did not indicate any other motions or objections that he was precluded from raising because of this provision.  See Rivera, 46 M.J. at 54 (finding no prejudice where the appellant agreed to “make no pretrial motions” but failed to identify any issue that he was precluded from raising because of this agreement).  Our superior Court has realized that restrictions on pretrial agreements can work to the detriment of an accused.  Rivera, 46 M.J. at 54.  An accused “‘can maximize what he has to sell only if he is permitted to offer what the prosecutor is most interested in buying.’”  Id. (quoting United States v. Mezzanatto, 513 U.S. 196, 208 (1995)).

Appellant’s assignment of error is not well-taken.  Because Appellant was only required to withdraw his motion to suppress his statements, which was otherwise waived by his unconditional guilty plea, we decline to grant relief.

Enforcement of Pretrial Agreement Provision
In Appellant’s second assignment of error, he asserts that

the CA erred in approving both the fine and fine enforcement provision.  Appellant avers that this Court should set aside both the fine and the fine enforcement provision.  We agree in part.

    When the military judge announced Appellant’s sentence, he imposed a $30,000 fine.  The military judge also stated that, "If said fine is not paid to serve an additional five years confinement."  Record at 172.  In addressing the terms of the pretrial agreement, the military judge also addressed the fine provision, concluding that the CA was free to approve the fine and its enforcement provision.  The parties agreed with the military judge's interpretation.  Record at 173.  The military judge, however, did not discuss on the record what the CA's obligations were under the pretrial agreement with respect to the fine enforcement provision.   


    The military judge erred by stating the CA could impose additional confinement beyond the sentence limitation bargained for by the Appellant.  When a fine is adjudged, however, it does not become due and payable until the CA takes action approving the fine.  Art. 57, UCMJ. 

    In advising the CA of the impact of the pretrial agreement on the awarded sentence, the staff judge advocate (SJA) in his recommendation (SJAR) did not address the fine.  SJAR of 21 Jun 2000 at 4.  He advised the CA that the “pretrial agreement provides that all confinement in excess of 240 months will be suspended.”  Id.  In taking his action, the CA followed the advice of his SJA and approved the sentence, suspending confinement in excess of 240 months in accordance with the terms of the pretrial agreement.  However, the CA, just like the SJA, did not address the military judge’s enforcement provision. 


    The CA’s action is ambiguous in that he approved the sentence as adjudged and suspended confinement in excess of 24 months.  The CA did not address that the 240 month cap in the pretrial agreement either could or could not be exceeded through the imposition of the military judge’s fine enforcement provision in the sentence adjudged.   United States v. Hodges, 22 M.J. 260 (C.M.A. 1986)(holding that where a pretrial agreement places a ceiling on confinement, absent waiver of that ceiling by the accused, the ceiling may not be exceeded through the exercise of commutation powers); Tillman v. United States, 32 M.J. 962, 966-67 (A.C.M.R. 1991).  As this Court stated in United States v. Scallarone, 52 M.J. 539, 542 (N.M.Ct.Crim.App. 1999), in taking his action, the CA could have added an additional 5 years to the appellant’s adjudged 30 years of confinement.  However, the CA cannot attempt to add an additional 5 years to the period of time Appellant would actually have to serve in confinement prior to being eligible to receive the benefits of his negotiated pretrial agreement, which is a confinement limitation of 240 months.  Id.  Because the 5-year enforcement provision was not disapproved, Appellant has been prejudiced.


While this Court is not completely satisfied that the record adequately reflects Appellant’s understanding of the fine enforcement provision as explained by the military judge as it relates to the limitation on his confinement, it is, nonetheless, this Court’s opinion that the appropriate remedy is to only disapprove the enforcement provision.  See United States v. Walker, 26 M.J. 813, 815 (A.C.M.R. 1988)(finding “no evidence in the record indicating that the appellant understood that the [CA] could approve an enforcement provision which would extend the agreed upon limitation of confinement,” the Army Court disapproved the enforcement provision, but otherwise approved the remainder of the sentence including the fine).  Additionally, by disapproving the fine enforcement provision, Appellant retains the benefit of his bargain and his pleas remain provident.  We have decided to take corrective action in our decretal paragraph.  Further, by taking corrective action below as it pertains to the fine enforcement provision, we consider Appellant’s third assignment of error, as appellate defense counsel agreed during oral argument, is moot.
  

Sentence Appropriateness

In Appellant’s fourth assignment of error, he asserts that

Appellant’s sentence is inappropriately severe.  Appellant avers that this Court should disapprove confinement in excess of 15 years and disapprove the fine.  We disagree.


A court-martial is free to impose any legal sentence it deems appropriate.  United States v. Dedert, 54 M.J. 904, 909 (N.M.Ct.Crim.App. 2001); R.C.M. 1002.  A Court of Criminal Appeals may affirm the sentence or any part or amount of the sentence “as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.”  Art. 66(c), UCMJ.  Evaluation of an appropriate sentence includes an “‘individualized consideration’ based upon ‘the nature and seriousness of the offense and the character of the offender.’” Dedert, 54 M.J. at 909; United States v. Rojas, 15 M.J. 902, 919 (N.M.C.M.R. 1983)(citing United States v. Snelling, 14 M.J. 267 (C.M.A. 1982)).  Normally, a sentence should not be disturbed “unless the harshness of the sentence is so disproportionate as to cry out for sentence equalization.”  United States v. Usry, 9 M.J. 701, 704 (N.M.C.M.R. 1980).  When reviewing a sentence, Courts of Criminal Appeals are tasked with determining the appropriateness of a sentence vice bestowing clemency, which is the prerogative of the CA.  United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988); R.C.M. 1107(b). 


Appellant mistakenly contends his sentence is inappropriately severe under the facts and circumstances of his case.  The facts and circumstances of Appellant’s case establish his guilt to very serious charges.  Appellant entered into a criminal conspiracy to purchase, possess, and distribute methamphetamine for a profit.  Prosecution Exhibit I at 1.  This criminal conspiracy for the distribution of methamphetamines essentially developed into a profitable criminal enterprise.  Id. at 2-6.  Even while incarcerated in Daviess County Jail in Washington, Indiana for possession of marijuana and amphetamines, Appellant continued his conspiracy and criminal drug enterprise. Id. at 6.  Not only did Appellant engage in this criminal drug distribution enterprise, but on at least 50 occasions, he used methamphetamines.  Id. at 7. 


Additionally, Perry Marner, a civilian co-conspirator in the criminal enterprise, was arrested in Oklahoma.  Learning of this arrest, Appellant met up with Perry Marner and asked him if he had spoken with the police.  Id.  After Perry Marner denied that he said anything to the police, Appellant told him “if you did talk to the police, I would have to kill you” in an attempt to obstruct justice.  Id.  Along with Perry Marner, Phillip Stoll, another civilian was also arrested in Oklahoma.  Id. at 8.  Again, in an attempt to obstruct justice, Appellant told him “if you talk, we’ll kill you.”  Id.  Appellant said this while possessing a 9mm pistol in his belt visible to Phillip Stoll.  Id.  Because one of his co-conspirators, Mark Jarvis, had provided information to the authorities which led to the search of his home and arrest, Appellant solicited a Reynaldo Rios, another civilian co-conspirator in Appellant’s drug enterprise, to kill Mark Jarvis.  Id at 6, 9.

Furthermore, while in pretrial confinement, Appellant escaped from the Naval Consolidated Brig at Marine Corps Air Station, Miramar, California.  Id. at 11.  In addition to these serious charges, Appellant was also absent from his unit without authority until his apprehension.  Id. at 10.  It is clear to this Court that the nature and seriousness of these charges and Appellant’s criminal activity justify the sentence he received.


Moreover, Appellant is mistaken when he argues that his fine is inappropriate, because he has not been unjustly enriched.  Appellant’s Brief of 27 Jun 2002 at 12.  “A fine is a legal punishment which may be adjudged in any case in which a person has been found guilty of an offense by a court-martial.”  United States v. Czeck, 28 M.J. 563, 564 (N.M.C.M.R. 1989); R.C.M. 1003(a) and (b)(3).  At a general court-martial, there is no limit as to the amount of the fine which may be imposed.  Czeck, 28 M.J. at 564.  Appellant relies on the discussion in the Manual for Courts-Martial, which states that normally a fine should not be adjudged unless the accused had been unjustly enriched.  Appellant’s Brief of 27 Jun 2002 at 12.  However, that language is advisory only.  Czeck, 28 M.J. at 564.  “Unjust enrichment

. . . is only one factor to consider in determining the appropriateness of a fine.”  Id. at 565.  Thus, a fine is not per se inappropriate in the absence of unjust enrichment.  Id. at 565 n.2.  A factor which this Court considers is whether there was a pretrial agreement in which an adjudication of a fine has been considered and whether an accused has been expressly advised by the military judge that a fine could be awarded and approved. Id.  


In Appellant’s case, his pretrial agreement specifically states that a fine is one of the “other lawful punishments” the CA could approve.  Appellate Exhibit X at 1.  After entering his pleas, Appellant’s defense counsel told the military judge he advised him he could be adjudged a fine.  Record at 60.  Finally, the military judge advised Appellant that according to his pretrial agreement, the CA was free to approve the adjudged fine. Record at 173.  Therefore, Appellant’s sentence is appropriate in light of his criminal activity, his understanding of the maximum sentence he could receive, and his negotiated pretrial agreement.


Appellant’s assignment of error is not well-taken.  The extreme severity of Appellant’s crimes, which include escaping from pretrial confinement, threatening witnesses, engaging in a criminal drug enterprise, and soliciting another to commit murder, justify the sentence adjudged and approved below.  As such, we decline to grant relief.

Post-Trial Processing Delay

In Appellant’s fifth assignment of error, he asserts that

he was denied speedy post-trial review.  Appellant avers that this Court should exercise its power under Article 66, UCMJ, and disapprove the fine.  We disagree.

An “appellant has a right to a speedy post-trial review of his case.”  United States v. Williams, 55 M.J. 302, 305 (2001).  In reviewing a case where there is an alleged excessive delay in its post-trial processing, this Court must determine whether the excessive delay materially prejudiced the appellant, thus requiring a remedy under Article 59(a), UCMJ.  United States v. Tardif, 57 M.J. 219, 223 (2002).  If there is no material prejudice to the appellant, then this Court is “required to determine what findings and sentence should be approved, based on all the facts and circumstances reflected in the record, including the unexplained and unreasonable post-trial delay.”  Id.; Art. 66(c), UCMJ.  However, “appellate relief under Article 66(c) should be viewed as the last recourse to vindicate, where appropriate, an appellant’s right to timely post-trial processing and appellate review.”  Tardif, 57 M.J. at 223.  

Appellant bears the burden of proving the post-trial delay was unreasonable.  However, should this Court find there was unreasonable post-trial delay in Appellant’s case, unreasonable delay alone does not entitle Appellant to relief under Articles 59(a) or 66(c), UCMJ.  First, Appellant admits he has not suffered any actual prejudice, and thus is not entitled to any relief under Article 59(a), UCMJ.  Appellant’s Brief of 27 Jun 2002 at 14.  Second, Appellant fails to indicate what if anything in the entire record entitles him to relief under Article 66(c), UCMJ.  Tardif, 57 M.J. at 223.  Despite finding the “appellant [had] not demonstrated actual prejudice,” the Army Court of Criminal Appeals held that the infringement of the appellant’s rights under Articles 38 and 54, UCMJ, the denial of an opportunity to review the record of trial prior to authentication, the failure to serve an authenticated record of trial for use in preparation of clemency matters and the unreasonable delay in preparing the record of trial warranted relief under Article 66(c) “to moot [any] claims of prejudice.”  United States v. Collazo, 53 M.J. 721, 727 (Army Ct.Crim.App. 2000). Thus, under Collazo, relief pursuant to Article 66(c), UCMJ should only be granted under the most extraordinary of circumstances where relief is appropriate, because the unreasonable delay, based on all facts and circumstances in the entire record of trial, somehow prejudicially affected the sentence as adjudged and approved below.  

In this case, Appellant can only cite unreasonable delay as a basis for relief.  Because Appellant fails to establish any other facts or circumstances in the entire record as a basis for relief, this is an inappropriate case for this Court to exercise its “‘broad power to moot claims of prejudice . . . ’” under Article 66(c), UCMJ.  See Collazo, 53 M.J. at 727 (quoting United States v. Wheelus, 49 M.J. 283, 288 (1998)).


Furthermore, neither Appellant nor trial defense counsel raised the issue of delay with the CA during the entire post-trial processing period, and Appellant raises it for the first time here on appeal.  Thus, as part of “all the facts and circumstances reflected in the record,” Appellant’s lengthy silence is strong evidence that he suffered no harm, the delay had no effect on the sentence adjudged, and this is not an appropriate case for this Court to exercise its Article 66(c) authority.  See United States v. Fricke, 53 M.J. 149, 155 (2000)(holding “that the failure to object to a military magistrate or chain of command is strong evidence that unlawful pretrial punishment did not occur”).  “Counsel at the trial level are particularly well-situated to protect the interests of their clients by addressing post-trial delay issues before action by the [CA],” and the “defense counsel can protect the interests of [an appellant] through complaints . . . to the [CA] . . . .”  Tardif, 57 M.J. at 225.  Therefore, any relief under Article 66(c) would serve only to give a windfall to an otherwise undeserving appellant.  As such, we decline to grant relief.

Law Library Access

In Appellant’s sixth assignment of error, he asserts that

he was denied access to a law library during his incarceration at both the Marine Corps Air Station Miramar and Marine Corps Base, Camp Pendleton Brigs.  Appellant avers that this Court should set aside the confinement in excess of 15 years and the fine.  We disagree.


“It is now established beyond doubt that prisoners have a constitutional right of access to the courts.”  Bounds v. Smith, 430 U.S. 817, 821 (1977).  To assist in that right, the Supreme Court in Bounds stated that access to law libraries by prisoners is one means to ensure access to the courts.  Id. at 828, 830.  “It should be noted that while adequate law libraries are one constitutionally acceptable method to assure meaningful access to courts, our decision here, . . . does not foreclose alternative means to achieve that goal.”  Id. at 830.  Among one of the alternatives cited by the Supreme Court was the use of full-time attorneys working as part of legal services offices.  Id. at 831.  


Furthermore, because Bounds did not create a freestanding right to a law library, a prisoner cannot establish injury simply by alleging or even showing that the prison’s law library or legal assistance program was subpar.  Lewis v. Casey, 518 U.S. 343, 351 (1996).  Thus, the prisoner must also show that the subpar law library or legal assistance program hindered his efforts to pursue a legal claim.  Id. at 351, 356.  


Appellant argues that he was denied access to the courts, because the Camp Pendleton Brig failed to supply an adequate law library.  Appellant’s Brief of 27 Jun 2002 at 15-17.  Appellant claims that had he had access to an adequate law library, he could have researched and raised the first three assignments of error in the post-trial phase.  Appellant also claims that the conditions at the Camp Pendleton Brig were “unhealthy” and the use of a law library would have enabled him to raise this issue at his trial.  Id. at 17.  


Appellant’s arguments are simply not well-founded.  First, throughout his court-martial, pretrial, trial, and post-trial, Appellant was provided and represented by a full-time trial defense counsel.  Record at 7-8; Clemency Request of 5 Jul 2000. Whether, on appeal to this Court, the Court of Appeals for the Armed Forces, or the United States Supreme Court, Appellant is provided and represented by a full-time appellate defense counsel.  Art. 70, UCMJ.  Even after Appellant has appealed to all three courts, Appellant retains a full-time appellate defense counsel to assist in preparation of any additional issues he wishes to raise before this Court or any of our superior Courts. Art. 70, UCMJ; see also United States v. Grostefon, 12 M.J. 431, 436-37 (C.M.A. 1982).  


Second, Appellant’s allegations that the Camp Pendleton Brig was “unhealthy” and that a law library would have helped him raise this issue to the trial court are just as tenuous.  Again, Appellant was provided and represented at trial with full-time trial defense counsel, who could have presented this issue to the military judge for appropriate relief.  Thus, even if the law library at Camp Pendleton Brig was inadequate or even nonexistent, the Government has ensured Appellant’s access to the courts through full-time appointment of counsel to represent Appellant from the very beginnings of the pretrial process all the way through an appeal to the United States Supreme Court.  In actuality, Appellant receives greater protections and broader access than his civilian inmate counterparts.  

Finally, appellate defense counsel’s attempt to degrade the adequacy of his representation of Appellant is not well-taken.  If appellate defense counsel felt his case load was too immense for him to constitutionally give his client the competent representation required, then he had an ethical obligation not to accept the case.  However, reviewing the brief submitted on behalf of Appellant reveals he received more than the constitutionally minimum required representation, and this Court presumes appellate defense counsel’s acceptance of this case indicates his case load was not so extensive as to hinder his ability to adequately represent Appellant.


Because Appellant was provided with free legal representation throughout the pretrial, trial, post-trial, and appellate phases of his case, the Government had no specific duty to also provide Appellant with a law library.  As such, we decline to grant relief.

Conclusion

Accordingly, we affirm the findings and only so much of the sentence as provides for reduction to pay grade E-1, forfeiture of all pay and allowances, a $30,000.00 fine, 35 years confinement, and a dishonorable discharge, as approved on review below.

Senior Judge OLIVER and Judge VILLEMEZ concur. 






   For the Court






   R.H. TROIDL






   Clerk of Court     

� This Court has also said that a pretrial agreement requiring an accused to withhold any objection to the admission of his confession is viewed “no differently. . . than a provision that requires the accused to join in a stipulation of fact describing his criminal activity.  Such a provision is specifically authorized under R.C.M. 705(c)(2)(A).”  McKenzie, 39 M.J. at 949 n.3.


� III.  APPELLANT’S PLEAS TO ALL CHARGES AND SPECIFICATIONS WERE IMPROVIDENT BECAUSE APPELLANT WAS INDUCED INTO PLEADING GUILTY BY AN HONEST AND SUBSTANTIAL MISUNDERSTANDING AS TO A MATERIAL TERM IN THE PRETRIAL AGREEMENT. 
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