BOARDMAN – ARMY 20030382


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, CURRIE, and MOORE

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E2 ROBERT W. BOARDMAN

United States Army, Appellant

ARMY 20030382

XVIII Airborne Corps and Fort Bragg

Patrick J. Parrish (arraignment) and John J. Carroll III (trial), Military Judges

Lieutenant Colonel Thomas D. Cook, Acting Staff Judge Advocate (trial)

Colonel Malinda E. Dunn, Staff Judge Advocate (post-trial)

For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Sean S. Park, JA; First Lieutenant Robert L. Martin, JA (on brief).

For Appellee:  Colonel Lauren B. Leeker, JA; Lieutenant Colonel Margaret B. Baines, JA; Colonel Lawrence J. Schwarz, JA, USAR (on brief).

30 December 2003
-----------------------------------------

MEMORANDUM OPINION
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MOORE, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of desertion with intent to shirk important service, in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eleven months, two-thirds forfeiture of pay for twelve months, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, forfeiture of $767.00 pay per month for twelve months, and reduction to Private E1.  


In his Article 66, UCMJ, appeal, appellant alleges that the convening authority erroneously approved findings not presented to him in the staff judge advocate’s (SJA) post-trial recommendation (SJAR).  Appellant also alleges that the action fails to reflect pretrial confinement credit that the military judge ordered.  Although not noted by appellant, our review of the record reveals an ambiguity in the sentence that the military judge imposed.  All warrant relief for appellant.  

Appellant pled guilty to, and subsequently was found guilty of, desertion “with intent to shirk important service, namely: operations while deployed in Kosovo[.]”
  The SJA in the SJAR, however, advised the convening authority that appellant had been found guilty of desertion terminated by apprehension.
  Consequently, the convening authority did not approve desertion with intent to shirk important service.
  We may either affirm the lesser findings, i.e., desertion, or return the case to the convening authority for a new SJAR and action.  See United States v. Diaz, 40 M.J. 335 (C.M.A. 1994); United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002); United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997).  We will affirm the lesser finding in our decretal paragraph.  

Although not raised by appellant, our review of the case reveals an ambiguity in the sentence the military judge imposed.  In announcing forfeitures, the military judge stated “two-thirds forfeiture of pay for twelve months.”  “Unless a total forfeiture is adjudged, a sentence to forfeiture shall state the exact amount in whole dollars to be forfeited each month and the number of months the forfeitures will last.”  Rule for Courts-Martial 1003(b)(2); see United States v. Hancock, 7 M.J. 857, 858 (A.C.M.R. 1979).  The sentence omits both the amount of pay to be forfeited and the words “per month” after the forfeiture amount.  The SJA in her SJAR did recommend a specific dollar amount of pay to be forfeited, but inserted the words “per month” into her recommendation.  The military judge, however, did not include those words when he announced the sentence.  It is firmly established that “omitting the words ‘per month’ is a legal sentence of a forfeiture of the sum stated for one month only.”  United States v. Guerrero, 25 M.J. 829, 831 (A.C.M.R. 1988) (citations omitted), aff’d as modified, 28 M.J. 223 (C.M.A. 1989) (“The Court of Military Review affirmed the findings of guilty, with some modification, and the sentence, except for forfeiture exceeding $438.00 pay for [one] month.”); see also United States v. Gebhart, 32 M.J. 634, 635 (A.C.M.R. 1991).  Accordingly, this court can approve a forfeiture of pay for only one month.  We will grant appropriate relief in our decretal paragraph.


The court affirms only so much of the findings as provides “[i]n that Private (E2) Robert W. Boardman, U.S. Army, did, on or about 01 April 2002, without authority and with intent to remain away therefrom permanently, absent himself from his unit, to wit:  Alpha Company, 27th Engineer Battalion, located at Fort Bragg, North Carolina, while they were deployed in Kosovo, and did remain so absent in desertion until on or about 18 February 2003.”  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, forfeiture of $767.00 pay per month for one month, and reduction to Private E1.  Appellant will be credited with fifty-one days of confinement credit against the approved sentence.
  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.  


Senior Judge MERCK and Judge CURRIE concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court 
� The maximum punishment for this offense at a general court-martial is a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  





� A sentence to confinement for desertion terminated by apprehension at a general court-martial is capped at three years.  A sentence to confinement for desertion without the aggravating factor of termination by apprehension is capped at two years.  





� We also note that the promulgating order failed to properly list the specification on which appellant was arraigned.  The specification on the promulgating order stated that appellant had pled guilty to desertion with intent to shirk deployment to Kosovo with his unit.  In addition to the action taken in this opinion, we will issue a correcting certificate to the promulgating order so that the specification accurately reflects the offense on which appellant was arraigned.  


� Army Reg. 27-10, Legal Services:  Military Justice, para. 5-31a (6 Sept. 2002) requires that the convening authority “show in his or her initial action all credits against a sentence to confinement, either as adjudged or as approved, regardless of the source of the credit[.]”  The convening authority failed to indicate the confinement credit in his action, although it was included in the action portion of the corrected copy promulgating order.  The action on the corrected copy promulgating order must mirror the signed action of the convening authority.  
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