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MEMORANDUM OPINION
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BARTO, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to her pleas, of larceny (three specifications), knowing receipt of stolen property, and wrongful opening of mail matter, in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for four months, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.  
We conclude that appellant’s pleas of guilty to larceny, as alleged in Specifications 1 and 2 of Charge II, are partially improvident.  We will conform the findings to the facts adduced during the plea inquiry and reassess the sentence.

BACKGROUND

Appellant pleaded guilty to Specification 1 of Charge II, which alleges that she “did, at Fort Huachuca, Arizona, on or about 9 September 2001, steal two adult toys and an adult video, of a value in excess of $50.00, the property of Convergence, Inc.”  Appellant also pleaded guilty to Specification 2 of Charge II, which alleges that she “did, at Fort Huachuca, Arizona, on or about 9 September 2001, steal lingerie and shoes, of a value in excess of $250.00, the property of Lollipop Lingerie, L.L.C.”  A stipulation of fact, admitted into evidence at trial without defense objection, established that appellant used the debit card number of a fellow soldier without authority to order the property described above via the Internet.  The stipulation then makes the conclusory statement that appellant “wrongfully obtained the property specified above” and that “this property was obtained from the possession of the companies indicated above.”

During the plea inquiry, appellant stated that she never actually received the two adult toys, adult video, lingerie, or shoes that she had ordered.  She also had the following exchange with the military judge concerning her intent to permanently deprive Convergence, Incorporated, of the two adult toys and adult video that were the subject of Specification 1:

MJ:  . . . Were you going to keep them or what?

ACC:  It was to see if I could get them and once I received them, it was knowing that I received it.  I would have kept it for a while then maybe threw it away or give[n] them to somebody else.

MJ:  Would you have returned it to the Convergence Incorporated?  Was it ever your intent to return it back to the company that shipped it to you?

ACC:  I may have.  I don’t know, sir.

With respect to Specification 2, the military judge asked appellant, “And how about as to the lingerie and shoes, what was your intention when you ordered those items?” Appellant stated, “The same thing, sir.  To know I can get it and probably give it away or hold on to it, then throw it away.”  Appellant disclaimed any intent to return the lingerie and shoes to Lollipop Lingerie, L.L.C.  The military judge concluded his colloquy with appellant concerning these two larceny offenses, as follows:

MJ:  And finally would you agree with me that placing an internet order, and causing items to be shipped to your address would cause them to – if the delivery was in fact made they would be in your possession, is that right?

ACC:  Yes, sir.  

The military judge then stated, “I think[,] counsel[,] that’s about the best I can do, in terms of the actual obtaining of the property.”  The government expressly declined further inquiry concerning Specifications 1 and 2 of Charge II.  Before concluding the plea inquiry, the military judge elicited from appellant the conclusory confession that she “wrongfully took or obtained” the property at issue in Specifications 1 and 2, and that her intent was to permanently deprive the owners of the property.  There was no clarification of her earlier narrative statements regarding whether appellant might return the adult toys and adult video to the rightful owner.
DISCUSSION

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not disturb a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  A providence inquiry into a guilty plea must establish that the accused believes and admits that she is guilty of the offense, and the factual circumstances admitted by the accused must objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)); see UCMJ art. 45(a).  To objectively support a guilty plea to larceny, an accused must admit to factual circumstances that constitute a wrongful taking, obtaining, or withholding of the property of another with the intent to permanently deprive.  See Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 46c(1)(a); UCMJ art. 121.  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must “resolve the apparent inconsistency or reject the plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a); Rule for Courts-Martial 910(h)(2)); see Davenport, 9 M.J. at 367.
The stipulation of fact and plea inquiry in appellant’s case do not establish a sufficient factual basis for Specifications 1 and 2 of Charge II.  In particular, during the providence inquiry, appellant denied actually obtaining the adult toys, video, lingerie, and shoes that she had ordered.  As to Specification 1 specifically, she never clearly stated whether she would have returned the adult toys and video to the owner had she ever received them.  As such, we cannot affirm the findings of guilt as to these two larceny specifications.  

We can, however, affirm a finding of guilt as to the lesser-included offense of attempted larceny with respect to Specification 2 of Charge II.  Although appellant never actually obtained the shoes and lingerie described in Specification 2, she gave no indication that she might return these items to their rightful owner if received (as she had in connection with the adult toys and video in Specification 1).  We therefore have no substantial basis in law or fact for questioning her intent to steal the shoes and lingerie.

In reassessing the sentence, we note that appellant remains convicted of knowing receipt of property stolen from Dell Computer Corporation valued in excess of $1,000, theft by false pretenses of more than $500 in property from Fingerhut Corporation, and wrongful opening of mail matter.  The value of the adult toys and video described in Specification 1 of Charge II (which will be dismissed in our decretal paragraph) was insignificant in comparison to the other items actually stolen or wrongfully received by appellant.  Moreover, appellant attempted to steal the shoes and lingerie less than three months after military law enforcement personnel seized from her home the property stolen from Dell Computer Corporation and Fingerhut Corporation.

CONCLUSION
The finding of guilty of Specification 1 of Charge II is set aside and Specification 1 of Charge II is dismissed.  The court affirms only so much of the finding of guilty of Specification 2 of Charge II as finds that appellant did, at Fort Huachuca, Arizona, on or about 9 September 2001, attempt to steal lingerie and shoes, of a value in excess of $250.00, the property of Lollipop Lingerie, L.L.C., by wrongfully using the debit account information of another to place an order for said items via the Internet, in violation of Article 80, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for ninety days, and reduction to Private E1.
Senior Judge HARVEY and Judge SCHENCK concur.
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