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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (two specifications),
 failure to go to his appointed place of duty (three specifications), and larceny, in violation of Articles 86 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for 135 days, forfeiture of all pay and allowances, and reduction to Private E1.  

In this Article 66, UCMJ, appeal, appellant asserts, and we agree, that the military judge failed to elicit a sufficient factual basis to support appellant’s guilty plea to larceny of a value in excess of $500.00
 (The Specification of The Additional Charge).  We will provide relief in our decretal paragraph.

BACKGROUND

After returning from a deployment to Egypt, appellant decided that he wanted to get out of the Army and that “going AWOL would be the way to a chapter discharge.”  Appellant left his unit with another soldier, Private First Class (PFC) Christopher Maguire, and the two traveled from Fort Carson, Colorado, to Charleston, South Carolina.
  Soon thereafter, however, appellant and PFC Maguire “decided that [their] funds were running low; [they] didn’t really have any other options; and [they] decided to turn themselves in to the . . . local police.”  

When appellant returned to his unit, his company commander initiated administrative separation procedures.  More than four weeks later, however, appellant and PFC Maguire went AWOL again because appellant determined that the administrative separation process was progressing too slowly.  On this occasion, appellant and PFC Maguire traveled to Pittsburgh, Pennsylvania, where they planned to stay at the home of PFC Maguire’s aunt, “get jobs and . . . work from there for about 27, 28 days, and then come back to be chaptered out of the military.”  Instead of getting jobs, however, the pair decided to steal luggage from the Greater Pittsburgh International Airport.  They stole approximately fifteen pieces of luggage on four or five occasions.
 

DISCUSSION
As we stated in United States v. Le, 59 M.J. 859, 862 (Army Ct. Crim. App. 2004):

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will overturn a military judge’s acceptance of a guilty plea only if the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)); United States v. Bickley, 50 M.J. 93, 94 (C.A.A.F. 1999).  

Before accepting a plea of guilty, a military judge must conduct a thorough inquiry to ensure the accused understands the meaning and effect of the plea, that he enters it voluntarily, and that he is, in fact, guilty of the offense.  [(footnote omitted)] [United States v.Davenport, 9 M.J. 364, 367 (C.M.A. 1980)].  In so doing, the military judge must explain the elements of the offense to the accused, elicit a factual basis for the offense from the accused, and ensure that the accused fully understands the nature of the offense to which he is pleading guilty.  United States v. Peele, 46 M.J. 866, 868 (Army Ct. Crim. App. 1997) (citing Davenport, 9 M.J. at 366; [United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969)]).  The facts disclosed by such inquiry must objectively support the guilty plea.  [United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996)].  

Further, as we stated in United States v. Rupert, 25 M.J. 531, 532 (A.C.M.R. 1987):

Under military law, the penalty for the offense of larceny is graduated according to the value or kind of property taken.  Manual for Courts-Martial, United States, 1984, Part IV, para. 46e[
] [hereinafter M.C.M. 1984].  For an accused to be convicted of larceny of property having a value of over [$500.00], the record must show either that one item of the property stolen has such a value or that several items taken at substantially the same time and place have such an aggregate value.  [(footnote omitted)].  The value of the property stolen may be established by direct evidence or may be inferred if in common knowledge the property obviously has such value.  [(citations omitted)].  Military law also provides that the larcenies of property from different locations on different dates are separate crimes and cannot be combined into one specification as a single larceny in order to aggregate the value of the property stolen to a larger sum and thereby raise the maximum imposable punishment.  [(citations omitted)].

In this case, appellant was convicted of larceny of items of a value in excess of $500.00 as the result of stealing fifteen pieces of luggage on four or five occasions.  Neither the providence inquiry nor the stipulation of fact supports that on any of the four or five occasions where appellant stole luggage, the value of the luggage was more than $500.00.  We will correct the findings to indicate larceny of property of some value and reassess the sentence.

DECISION

Accordingly, the court affirms only so much of the finding of guilty of The Specification of The Additional Charge as finds that appellant did, at or near Greater Pittsburgh International Airport, Pittsburgh, Pennsylvania, on divers occasions between on or about 16 December 2002 and 1 January 2003, steal approximately fifteen pieces of luggage, of some value, the property of various individuals who were airline passengers traveling to Greater Pittsburgh International Airport, Pittsburgh, Pennsylvania, in violation of Article 121, UCMJ.  The remaining findings of guilty are affirmed.

Reassessing the sentence based upon the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986), the court affirms the sentence. 

Senior Judge CHAPMAN and Judge CLEVENGER concur.
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� One of which was terminated by apprehension. 





� Appellant also asserts that the military judge erred in accepting appellant’s pleas of guilty to all three specifications of failure to go to his appointed place of duty (Specifications 2, 3, and 4 of Charge I).  Although the military judge’s performance during the providence inquiry was not a model to emulate, a sufficient factual basis was elicited.  See United States v. Prater, 32 M.J. 433 (C.M.A. 1991).  Government appellate counsel, citing United States v. Gonzalez, 60 M.J. 572 (Army Ct. Crim. App. 2004), urges us to look outside the record to support appellant’s pleas of guilty.  Counsel’s reliance on Gonzalez is misguided under the circumstances of this case.  





� While AWOL, appellant and PFC Maguire sent a postcard to their company on which they wrote, “To Dragon Co[mpany], Sorry things didn’t work out.  Things here are great.  Wish you were here.  Enjoy Iraq.  With Love, Mr. Maguire and Mr. West.”  





� According to the Stipulation of Fact, an “Iteck” hockey bag was among the pieces of luggage stolen.  The bag contained hockey equipment.  The stipulation reveals that appellant and PFC Maguire sold the hockey equipment to a used sporting goods store but the stipulation fails to give a dollar value for either the hockey bag or the equipment. 





� The same provision was in effect at the time of appellant’s court-martial.
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