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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

OLIVER, Senior Judge:


Officer and enlisted members, sitting as a special court-martial, tried Appellant during a well-litigated proceeding that concluded on 30 April 1999.  The court-martial convicted Appellant of adultery, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934.  The court-martial sentenced Appellant to reduction to pay grade E-1, forfeiture of $480.00 pay per month for 2 months, and a bad-conduct discharge.  The convening authority approved the sentence as adjudged and, except for the bad-conduct discharge, ordered it executed.


We have carefully examined the record of trial, Appellant's six assignments of error, and the Government's response.  We conclude that the findings must be modified, because we have a reasonable doubt as to the dates these offenses took place as stated in the Specification under the Charge.  After modifying the findings, Appellant is entitled to a reassessment of his sentence, which we do in our decretal paragraph.  We conclude that otherwise the findings and sentence are correct in law and fact and that there was no other error materially prejudicial to the substantial rights of Appellant.  See Arts. 59(a) and 66(c), UCMJ. 

Relevant Facts

    Appellant's divorce had been final for about 9 months when he met Mrs. Amanda Enriquez (Amanda).  The two first got together at the home of Mrs. Heather Spaulding (Heather), a lifelong friend of Amanda’s, in early October 1998.  Amanda was then married to her high-school boyfriend, Lance Corporal (LCpl) Manuel Enriquez, USMC, assigned to 3d Battalion, 1st Marine Regiment, at Camp Pendleton.  Various witnesses testified that Amanda "slept around" both before and after her marriage.  Because her marriage was failing and to mislead Appellant (and others), Amanda pretended to be single while her husband was deployed.  She removed her wedding ring, never told Appellant that she was married, and even removed pictures of her husband from their home.  Depending on whether Appellant's or Amanda's version is true, Amanda described her status and explained her young daughter by telling Appellant, early in their relation-ship, either that she was divorced or that she was in the process of getting a divorce.


Amanda was the first person Appellant had dated since his divorce, and he was clearly smitten with her.  Both found themselves in similar personal situations that they discussed with one another.  Both had very young daughters whom they loved and had experienced unhappy marriages.  They were also attracted to one another physically. 


Amanda stayed at Heather’s house on Camp Pendleton for much of October and November while their husbands were deployed; for some of this time Amanda was at her home in Trona, California, some 300 miles away.  The first time Appellant and Amanda engaged in sexual intercourse was at Heather’s house in the first part of October.  Appellant contended that neither Amanda nor Heather ever told Appellant that Amanda was married.  Nor did Appellant ever ask.  Indeed, both of them agree that it was not until mid-November, while Appellant was engaged in a Combined Arms Exercise (CAX), that Amanda specifically confessed during a telephone conversation that she was still married.  Appellant testified that up until that conversation he had no idea that Amanda was still married.   


Despite Appellant's testimony, however, there is considerable evidence to the contrary.  In a "love letter" Appellant wrote Amanda while on CAX and dated 3 November 1998, among various amorous references, he expressed concern that Amanda had "cheated" on her "husband" and that, if he should "fall" for her, she would "only do the same to me."  Prosecution Exhibit 3 at 1.  Near the end of the letter, in an apparent reference to Amanda's husband or ex-husband, Appellant wrote:  "Don't worry about anything, ok.  I'll be home soon and anything he says won't be able to hurt you.  He is a shit head."  Id. at 4.


The record contains a good deal of additional testimony and other evidence seeking to establish the fact of when Appellant knew or should have known that Amanda was married.  His position is that he had no idea until the telephone call just after Amanda's birthday on 13 November 1998.  Moreover, he maintains that, although he continued to be friends with and talk with Amanda on the telephone, they did not have any sexual relations  after he learned that she was married.  Indeed, because Appellant was away from Camp Pendleton from 31 October until the latter part of November, he testified that the last time they had any sexual relations at all was the evening of Friday, 30 October 1998.  


Amanda testified several times, maintaining in over 2 days of testimony that she and Appellant had had sexual intercourse at her home in Trona, California, on the weekend following Thanksgiving (28-29 November 1998).  In a remarkable final sur-rebuttal, however, Amanda testified briefly for the defense.  She stated that, after further reflection and a brief discussion with the trial defense counsel, she was able to remember that Appellant had spent Thanksgiving Day and the weekend following with his friends at Camp Pendleton.  During that same wrap-up testimony, Amanda denied for the first time any sexual involvement with Appellant after he returned from CAX.


The military judge was obviously perplexed with the remarkable change in Amanda's story in this regard:

Questions by the military judge:

Q:  You just got done no more than ten minutes ago telling us that he was home for that Thanksgiving weekend and you were positive of that; is that right?

A:  I thought.  I mean, I don't know.  It was seven months ago and Thanksgiving, you just remember.  But I don't remember --

Record at 292.  


In fact, Amanda's final version of events was more consistent with the testimony of Appellant, his friends, and an apparently disinterested neighbor.  They all testified that Appellant was present at the home of a Marine friend and his wife, both for the Thanksgiving meal and over the following weekend.  In partially explaining her mistaken testimony, Amanda guessed that it was probably late October, and not Thanksgiving, when she took Appellant home to meet her parents in Trona, and had sexual relations with him there. 


After Appellant learned that Amanda's husband had returned from deployment, he agreed to meet with LCpl Enriquez to try to defuse the situation.  This meeting took place on Sunday afternoon, 10 January 1999, in LCpl Enriquez's barracks.  Present at this meeting were three of Appellant's friends, including two civilian females, and several Marines who were there to support LCpl Enriquez and to ensure that the discussion did not get out of hand.  LCpl Enriquez challenged Appellant with his knowledge of the relationship he had been having with his wife.  He read from the letter of 3 November 1998 that Appellant had mailed to his wife.  Appellant acknowledged that he had had a relationship with Amanda but had ended it when he found out she was still married.


Appellant's command called him in for an explanation the next day.  After being advised of his rights, Appellant admitted that he and Amanda Enriquez, whom he subsequently learned was married to another Marine, had been sexually intimate.  This special court-martial followed.  

After a careful review of the record, we conclude that the facts support that Appellant engaged in adultery only during the month of October 1998, rather than October, November, and December as charged and as the members found.  We will provide appropriate relief in our decretal paragraph.  We will now discuss each of the relevant assignments of error.  

Legal and Factual Sufficiency


Appellant first contends that the evidence is legally and factually insufficient to establish that Appellant committed the offense of adultery as charged.  To secure a conviction for adultery under Article 134, UCMJ, the Government must prove three elements: (1) that the accused wrongfully had sexual intercourse with a certain person; (2) that, at the time, the accused or the other person was married to someone else; and (3) that, under the circumstances, the accused's conduct was to the prejudice of good order and discipline in the Armed Forces or was of a nature to bring discredit upon the Armed Forces.  Manual for Courts-Martial, United States (1998 ed.), Part IV, ¶ 62(b).

This Court has an obligation to review each case for legal and factual sufficiency.  Moreover, it may substitute its own judgment for that of the court-martial.  Art. 66, UCMJ; see United States v. Cole, 31 M.J. 270 (C.M.A. 1990); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  We will now consider the legal and factual sufficiency of the evidence. 

The test for legal sufficiency is whether, considering the evidence in the light most favorable to the prosecution, a reasonable fact-finder could have found that all the essential elements were proven beyond a reasonable doubt.  Turner, 25 M.J. at 324. 

    Applying this test for legal sufficiency against the evidence in the record of trial, we are confident that there is sufficient evidence to convince a reasonable fact-finder that Appellant had wrongfully engaged in sexual relations with Amanda Enriquez, that she was a married woman at the time, and that, under the circumstances, his actions were both prejudicial to good order and discipline in the military and service discrediting.  While the credible evidence available to support sexual relations in the months of November and December is scanty, Amanda testified at one point that they had had sexual relations on Thanksgiving weekend and that the final time they had done so was the first weekend in December.  There was some evidence of a continuing relationship between Appellant and Amanda into December that, despite his denials, might well have included sexual intercourse.  Considering all the evidence in the light most favorable to the prosecution, a reasonable fact-finder could have found that the sexual relationship continued through November into December.  We also find more than sufficient evidence to convince a reasonable fact-finder that the Government had proven, beyond a reasonable doubt, that Appellant's stated defense, that he honestly and reasonably believed that Amanda was not married at the time, did not exist. 

The question of factual sufficiency is a much closer question.  The appropriate test is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, this Court is itself convinced of the accused's guilt beyond a reasonable doubt.  Turner, 25 M.J. at 325; see United States v. Sills, 56 M.J. 239, 240-41 (2002)(per curiam).  

Appellant admitted the first two elements of the offense of adultery, that he wrongfully had sexual intercourse with Amanda on about 10 occasions during the month of October 1998 and that she was then married to someone else.  The evidence also established to our complete satisfaction the third element, that Appellant's conduct was both prejudicial to good order and discipline and service discrediting.

The only real factual issue is whether or not the Government was able to disprove the special defense of mistake-of-fact that Appellant and his counsel raised.  "A defense of mistake of fact exists if the accused had an honest and reasonable belief . . . that the accused and the co-actor were both unmarried . . . ."  MCM, Part IV, ¶ 62(c)(4).  Once raised, the Government has the burden to prove "beyond a reasonable doubt that the defense did not exist."  Rule for Courts-Martial 916(b), Manual for Courts-Martial, United States (1998 ed.); see United States v. Berri, 33 M.J. 337, 343 (C.M.A. 1991).

"Military jurisprudence . . . has long recognized that a reasonable and honest mistake . . . as to a material fact is a defense to criminal activity."  United States v. Adams, 33 M.J. 300, 301 (C.M.A. 1991).  R.C.M. 916(j)(1)("Ignorance or mistake of fact") provides, in pertinent part: 

[I]t is a defense to an offense that the accused held, as a result of ignorance or mistake, an incorrect belief of the true circumstances such that, if the circumstances were as the accused believed them, the accused would not be guilty of the offense

. . . .  If the ignorance or mistake goes to any other element requiring only general intent or knowledge, the ignorance or mistake must have existed in the mind of the accused and must have been reasonable under all the circumstances. . . .

We have found no appellate military cases on point as to the standard to be applied to the ignorance or mistake-of-fact defense to a violation of Article 134, UCMJ, alleging adultery.  As the military judge correctly advised the members in the present case, however, any such mistake must be both "honest" and "reasonable." 

     The accused is not guilty of the offense of adultery if, one, he honestly did not know that Amanda Enriquez was married to another at any time

in which they had such intercourse and, if such ignorance on his part was reasonable.

     To be reasonable, the ignorance or mistake must have been based on information or lack of it which would indicate to a reasonable person that Amanda Enriquez was not married at any time in which the accused or [sic] her may have had sexual intercourse.  In resolving this issue you should consider the accused's age, education, experience and background along with the other evidence including but not limited to the DOD sticker, newborn child and his recent divorce experience.

Record at 316.  

There is a strong factual basis for the conclusion that Appellant did not honestly believe that Amanda was unmarried.  However, we are unable to reach that conclusion beyond a reasonable doubt.  Instead, we find only that while Appellant hoped that Amanda was unmarried, given the circumstances of this case, he failed to make reasonable inquiries to ascertain the true facts such that the defense of mistake-of-fact does not apply.  We must determine whether or not that finding, which we unanimously reach beyond a reasonable doubt, is sufficient to support a criminal conviction for adultery.

The question of law that the facts raise in this case is the degree to which a reasonable accused can remain ignorant of the true facts concerning the marital status of his or her paramour in an adultery prosecution.  As far as we can determine, this is a matter of first impression in the military.  Probably because there have been very few prosecutions for adultery in civilian jurisdictions in over a century, we have found only one, rather old, appellate decision from a state court that raised this issue. 

In State v. Audette, 81 Vt. 400, 70 A. 833 (1908), the Supreme Court of Vermont held that where a subsequent marriage was entered into by reason of a "mistake of fact, honestly entertained upon reasonable grounds and without negligence" that his wife had been single when they married, the respondent was not guilty of adultery.  In Audette, the Court found it significant that the respondent, prior to their marriage, had inquired of his future bride as to her marital status and she told him that she was unmarried.  Moreover, when they procured their marriage license, she told the court that it was her first.  In fact, she had a husband living in another state.  Although the respondent did not inquire further of her relatives and neighbors or conduct a record search, the Court held that he had possessed an honest and reasonable mistake-of-fact as to her marital status and set aside his adultery conviction.  Audette, 81 Vt. at 404, 70 A. at 834.
In a recent case with much different, but analogous, facts, this Court articulated the test that we will apply on issues of this kind: "[A]n ignorance or mistake-of-fact defense must include not only an honest belief [as to the essential facts]

. . . but also objective reasons why this belief was 'reasonable under all the circumstances.'  R.C.M. 916(j)(1); see United States v. Peterson, 47 M.J. 231, 234-35 (1997); [United States v.] Garcia, 44 M.J. [496,] 498 [(1996)]."  United States v. Mease, 57 M.J. 686, 690 (N.M.Ct.Crim.App. 2002). 

Turning to the facts of the present case, we conclude that Appellant realized, or at least should have realized, that the marital status of his paramour was in doubt early in their relationship.  Her infant daughter, her statement that she was getting a divorce, the DOD pass affixed to the windshield of her car, her references to her deployed Marine husband/ex-husband, the concerns that Appellant's friends expressed to him about her loose character, and other facts and circumstances should have alerted Appellant to the real risk that Amanda was still married.  The letter that he wrote Amanda clearly manifests Appellant's awareness of a husband or ex-husband who still was involved in Amanda's life.  The many reasons for doubt about Amanda's marital status would have caused a reasonable person to inquire further.  Instead, Appellant admitted during his testimony that he was "in denial" during this period.  Record at 227.

Other relevant "circumstances" include Appellant's relative maturity and his own life experiences.  He was a noncommissioned officer with nearly 8 years of service.  He was obviously intelligent and experienced.  Moreover, he himself had been through a divorce less than a year previously.  He testified on cross-examination that he was well-aware that a divorce is not effective to terminate a marriage until a final decree is issued.  Id. at 241.  

Appellant was also well-aware that the hazards of making a mistake were great.  The first was the potential of committing a criminal offense that the military views as serious, with the concomitant risk to his career.  But there was another hazard:  Appellant himself had been victimized by his own wife and her lover less than a year previously.  Thus, he must have realized the severe emotional pain that the relationship would likely cause to Amanda's deployed Marine husband if it turned out that they still were married as well as the adverse impact on that military unit.  

In contrast to the great hazards associated with continuing a sexual relationship with a married woman, the remedy was simple and obvious.  Appellant had only to inquire as to the true facts.  As he admitted on cross-examination, despite all the heart-to-heart talks in which he and Amanda had engaged and his realization that Amanda had recently been married to a fellow Marine, he never once inquired as to her marital status.  Record at 233, 249.  Despite the often expressed concerns of his friends, he refused to determine Amanda's true status:  "I basically told her [his friend, Marie] to leave me alone.  I will make my own mistakes."  Id. at 249.  Nor did Appellant ask Amanda's friend, Heather, even when Heather warned him that she knew Amanda had not been "faithful."  Id.  

We hold that, based on the facts of this case and applying the appropriate standard for a mistake-of-fact defense, Appellant's ignorance of the true facts was not reasonable and, therefore, does not relieve him of criminal liability.

Even though we affirm the gravamen of the offense of which Appellant was convicted, we cannot affirm all the language of the charged Specification as the court-martial members found it.  Based on our independent obligation to review Appellant's conviction, we are not convinced that he and Amanda engaged in sexual intercourse during the months of November and December 1998.  Although Appellant admitted having had sexual intercourse with Amanda approximately 10 times during the month of October 1998, he denied ever having had sexual intercourse with her after he departed for CAX on Saturday, 31 October 1998.  

Moreover, in a dramatic contradiction of her earlier testimony, in which Amanda testified that she and Appellant had engaged in sexual intercourse on Thanksgiving weekend and on the first weekend in December, Amanda eventually testified that she and Appellant never slept together after he left for CAX.  While this self-exculpatory and inconsistent testimony does not convince us that this did not happen, it raises far more than a reasonable doubt in our minds as to whether Appellant committed adultery as alleged during the months of November and December.  Therefore, in our decretal paragraph, we will affirm the findings by means of appropriate replacement language in the Specification.

Inappropriately Severe Sentence


In a second assignment of error, Appellant contends that his sentence, which included a bad-conduct discharge, was inappropriately severe.  We disagree.


Appellant suggests that his solid record of nearly 8 years as a Marine offsets the seriousness of the offense of which he was found guilty such that a punitive discharge is inappropriate.  While we acknowledge his otherwise outstanding record, the activity in which Appellant repeatedly and openly engaged was reprehensible.  He should have known that he was violating the trust of a deployed junior Marine.  Based on his status as a non-commissioned officer, Appellant knew better than to take advantage of the wife of a lance corporal.
  But he also knew better, because he himself had been victimized by his own faithless wife and her lover.  Such conduct not only normally causes a great deal of emotional pain to the individual directly affected, but undermines the core qualities essential to military cohesion.  We are confident that the court-martial and the convening authority carefully considered the nature of the offense and the offender in fashioning and approving the sentence adjudged.
  United States v. Snelling, 14 M.J. 267 (C.M.A. 1982).  The sentence adjudged in this case was well within the range we would consider to be appropriate.

In his brief, Appellant advised us that the Naval Clemency and Parole Board mitigated the nature of his discharge to General under Honorable Conditions on 30 November 2000.  Appellant thus received clemency from one of the authorities responsible for considering and granting clemency.  This Court is not such an authority.  United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988); R.C.M. 1107(b).
Nor is that Board's clemency action relevant to our determination of whether the sentence is inappropriately severe.

We also note Appellant's argument that other notorious cases of adultery in the military have resulted in administrative or non-judicial sanctions of less severity than that imposed on Appellant.  In particular, Appellant argues that the military appears to apply a less stringent standard in cases of adultery involving senior officers.  Suffice it to say that everyone involved in reviewing the instant case -- Appellant's command, the officers and enlisted members of his special court-martial, the general court-martial convening authority who acted on his case, and this Court -- is obligated only to consider the facts and circumstances of this case to reach an appropriate and just result.  If other authorities take a less severe view of this type of crime or those who engage in such activity, that is their business.  It may be that some day adultery becomes so commonplace and acceptable within the military community that the only fair alternative is to make it non-criminal, such as now do virtually all civilian jurisdictions in this country.  Such policy decisions are up to our elected officials.  For our part, we view what Appellant did to be reprehensible and well-deserving of the sentence he received.

Abortive Attempt by the Court-Martial

To Impose an Administrative Discharge

    In a third assignment of error, Appellant contends that the military judge erred in "ignoring" the court-martial's initial sentencing verdict and then by giving improper and incomplete instructions on reconsideration.  He contends that he is entitled to have this Court should set aside his bad-conduct discharge.  We disagree.

After deliberating on an appropriate sentence for some 57 minutes, the members returned with a sentencing worksheet that did not comply fully with the military judge's instructions.  On it, the President had failed to line out those sentencing options that did not apply.  Moreover, the President had inserted below the final option, "To be discharged from the service with a Bad Conduct Discharge," the words "General Discharge Under Honorable Conditions."  Appellate Exhibit XXXIX, ¶ 9.  After the military judge examined the sentence worksheet, the following dialogue took place between him and the President of the court-martial:

MJ:  A couple of things.  With respect to those punishments that are inapplicable, you need to cross them out.  

PRES:  Yes, sir.

MJ:  And then with respect to the last item.  One of the instructions I gave you is that you cannot adjudge an administrative discharge.  

PRES:  Aye, aye, sir.

MJ:  You only had one option on that.  I'm going to send you back into the deliberation room.  And one final thing.  Although it was on the sentence worksheet, I did not specifically instruct you on a fine.  And as a matter of law, I'm going to prohibit the adjudgment of a fine in this case.  The reason for that is fines are limited to sentences or to situations where there is unjust enrichment.  So cross out that option number four in its entirely and all others remain the same.  All others can be re-evaluated except an administrative discharge cannot be adjudged.

PRES:  Yes, sir.  

Id. at 347-48.  

The court-martial then closed again for deliberations.  The members returned 4 minutes later with its sentence:  to forfeit $480.00 pay per month for 2 months, to be reduced to the pay grade of E-1, and to be discharge from the service with a bad-conduct discharge.  Id. at 348-49.

Although he raised no objection and proposed no additional instructions at the time, Appellant now contends that the military judge should have instructed the court in more detail as to its options and then have allowed the members to resolve the matter without ambiguity in closed session.  More particularly, Appellant now contends that the military judge should have instructed the members that since they obviously did not believe a punitive discharge was appropriate, then they should award a sentence which did not include a punitive discharge.  


Appellant relies solely on a decision by our Coast Guard colleagues, United States v. Chollet, 30 M.J. 1079, 1083 (C.G.C.M.R. 1990), to support his argument that this Court must now set aside his bad-conduct discharge.  However, in Chollet the members made clear on the record that they did not think that the accused deserved a punitive discharge.  Rather than "instructing the court on its various options and then allowing the members to resolve the matter without ambiguity in closed session," the military judge engaged in a give-and-take with the President and the other members to fashion an appropriate sentence and clemency recommendation in open court.  Id. at 1083. 

The military judge in this case did not make these mistakes.  Although he did not reinstruct the members in any detail, he referred back to his comprehensive original instructions, the written version of which the members had available to them.  See Appellate Exhibit XXXIX.  Moreover, while the military judge did not clearly advise the members that they should review every aspect of their sentence in view of their inability to award an administrative discharge, it was obvious that the members were to "re-evaluate" every option in fashioning an unambiguous and appropriate sentence.  See Record at 348.   

The original sentence that the members had recorded on the sentence worksheet in this case was clearly "ambiguous."  They had chosen the option of a bad-conduct discharge and written additional language purporting to award an administrative discharge.  In cases involving an ambiguous sentence, "the military judge shall bring the matter to the attention of the members . . . [and] may call a session for clarification by the members who adjudged the sentence as soon as practical after the ambiguity is discovered."  R.C.M. 1009(c)(2).  Although the military judge could, and perhaps should, have reinstructed the members on all the options available, he had pointed out to them the ambiguity and directed them to re-evaluate the various options consistent with his earlier instructions and return a sentence free from ambiguity.  That is exactly what the members did.  The defective original sentence was never announced in court.  See R.C.M. 1009(a)("a sentence may be reconsidered at any time before such sentence is announced in open session of the court.").  We are confident that the members were comfortable with the sentence they adjudged.  We see no basis for granting relief on this issue.
Evidence to Bolster the Truthfulness

of a Government Witness

In his fourth assignment of error, Appellant contends that the military judge erred when he permitted, over Appellant's timely objection, testimony by a witness as to the truthfulness of an earlier Government witness.  He contends that he this Court should set aside the findings and sentence.  We find that the judge in this case did not abuse his discretion in allowing the testimony in question.

A military judge's evidentiary rulings are reviewed under an abuse-of-discretion standard.  United States v. Dewrell, 55 M.J. 131, 137 (2001).  As a general rule, testimony may not be given to bolster the truthfulness of witnesses.  This is because witnesses, absent evidence to the contrary, are presumed to testify truthfully.  Moreover, it would undermine judicial economy to allow either side to call witnesses, who otherwise know nothing about the relevant issues of the case, simply to testify that another witness tends to tell the truth and should be believed.  Credibility matters are properly within the province of the finders-of-fact.  They have had an opportunity to observe the witness testify under oath and are best able to discern how the witness's testimony fits with all the other relevant evidence.  

Although this is the general rule and rationale, the Military Rules of Evidence provide that "after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise," evidence of the truthful character of a witness is admissible.  Mil. R. Evid. 608(a)(2), Manual for Courts-Martial, United States (1998 ed.).  As our superior Court has observed, such rehabilitative testimony is appropriate, among other times, "when the cross-examination was done in such a manner as to induce the belief of untruthfulness."  United States v. Toro, 37 M.J. 313, 318 (C.M.A. 1993); see also United States v. Allard, 19 M.J. 346, 347-48 (C.M.A. 1985)(holding that the Government could call a witness to testify as to the truthfulness of its own witness whose character for truthfulness was implicitly attacked).

In the instant case, the trial defense counsel cross-examined Sergeant (Sgt) Vandennieuwenhof concerning his recollection of what transpired during the meeting between Appellant and LCpl Enriquez on 10 January 1999.  The military judge must have determined that the trial defense counsel’s attempts to clarify what Sgt Vandennieuwenhof remembered fell into the "or otherwise" category of Mil. R. Evid 608(a)(2).  Thereafter, the military judge permitted, over defense objection, First Lieutenant Griffin to offer his opinion as to the Sergeant's truthfulness.  We are loathe to second-guess the decision of the military judge, who, as the on-scene evidentiary "gatekeeper," see United States v. Green, 55 M.J. 76, 80 (2001), had an ideal opportunity to observe the tone of voice and body language of the counsel and any reaction from the witness or the members.  Cf. United States v. Tulloch, 47 M.J. 283, 294 (1997)(Crawford, J., dissenting)(discussion of non-verbal considerations trial practitioners and judges must consider in making and evaluating challenges).  We certainly do not view his decision in this regard to constitute an abuse of discretion, acting to Appellant's substantial prejudice, such that he is entitled to having the findings and sentence set aside as he contends.  Indeed, we find that the testimony complained of was inconsequential and harmless.  See United States v. Acton, 38 M.J. 330, 334 (C.M.A. 1993).  The members either believed Sgt Vandennieuwenhof's version of what took place during that meeting, in whole or in part, or they did not, based on his testimony and the other relevant evidence.  Appellant is entitled to no relief.

Admissibility of Statements Made During 

the Meeting of 10 January 1999

In a fifth assignment of error, Appellant contends that the military judge erred by allowing testimony concerning statements he made during the meeting with LCpl Enriquez and others on 10 January 1999.  He argues that he is entitled to have this Court set aside the findings and sentence.  We disagree; the military judge ruled correctly.

Before making his ruling, the military judge carefully considered a motion Appellant made to support his contention that these statements were obtained in violation of Article 31(b), UCMJ.  The military judge then entered appropriate findings of fact and conclusions of law.  The standard of review of a military judge's ruling on a motion to suppress under Article 31(b), UCMJ, is clearly-erroneous as to findings of fact and a de novo standard as to conclusions of law.  United States v. Moses, 45 M.J. 132, 135 (1996); United States v. Ayala, 43 M.J. 296, 298 (1995). 

Our superior Court has concluded that the purpose and legislative history of Article 31(b), UCMJ, demonstrated that Congress did not intend that provision to apply to every conversation between members of the armed forces regardless of the circumstances.  United States v. Norris, 55 M.J. 209, 215 (2001)(citing United States v. Gibson, 3 C.M.A. 746, 752, 14 C.M.R. 164, 170 (1954)).  All concerned at trial and on appeal agree that the appropriate legal test to be applied in deciding this matter is the one our superior Court articulated in United States v. Duga, 10 M.J. 206, 210 (C.M.A. 1981).  

In Norris, our superior Court reiterated the guidance it had given in Duga for assessing the application of Article 31(b), UCMJ, in cases such as this one: "[I]t is necessary to determine whether (1) a questioner subject to the Code was acting in an official capacity in his inquiry or only had a personal motivation; and (2) whether the person questioned perceived that the inquiry involved more than a casual conversation."  Norris, 55 M.J. at 215.  Stated another way, the Court in Duga held that Article 31(b), UCMJ, "applies only to situations in which, because of military rank, duty, or other similar relationship, there might be subtle pressure on a suspect to respond to an inquiry."  Duga, 10 M.J. at 210.  If Sgt Vandennieuwenhof had a personal motivation for asking the questions and/or Appellant perceived that the questions were not official, Article 31(b), UCMJ, does not apply and any statements he may have made are properly admissible in evidence against him.

When LCpl Enriquez found out that Appellant had been having sexual relations with his wife, he arranged to meet with him in the barracks.  Sgt Vandennieuwenhof and Corporal (Cpl) Kelly accompanied LCpl Enriquez to provide moral support and prevent any violence.  They all got together on Sunday afternoon, 10 January 1999.  All were on liberty and dressed in civilian clothes.  Cpl Ivie, who was on duty and in uniform, came into the room only to ensure that no violence occurred.  According to all who testified on the motion, Cpl Ivie did not ask Appellant any questions and instead stayed in the corner of the room by himself.  Appellant was present with three of his friends, another Marine and two civilian females.  He testified that the meeting with LCpl Enriquez was to “talk it out” and he believed it to be an “informal” conversation.  Record at 31, 45.  At trial, Appellant sought to suppress the statements he made during that meeting.  Appellate Exhibit I.

After reviewing the briefs and hearing evidence and argument, the military judge denied Appellant's motion, making the following findings of fact: 

The Duga test has not been met.  It was clear from

the evidence that this is purely a private meeting 

between Enriquez and the accused.  The purpose of 

the presence of Ivie, Kelly and Sergeant Vand was 

to ensure that things did not resort to violence 

because of the heated nature of this type of 

confrontation.    

Record at 48.  The military judge further found "[a]ll parties were in civilian clothes.  It took place during nonduty hours.  Everybody was in a liberty status except for Ivie.  His role there was purely to keep the peace, however."  Id. at 48-49.  The military judge ruled that the first prong of the Duga test had not been met since this was not an official investigation, but a private meeting.  

With regard to the second prong of the Duga test, the military judge made the following findings of fact: "Clearly, the accused went there expecting this to be only a private meeting to hash out issues with respect to the relationship that he had with Mrs. Enriquez."  Id. at 49.  The military judge continued: "If at a certain time after that things got out of hand, his answers to me still indicated that he believed this to be nothing more than a heated, bordering-on-violent discussion."  Id.
The military judge's findings of fact are well-established on the record.  Moreover, he based his ruling on the proper legal criteria.  We conclude, therefore, that Appellant is entitled to no relief.

Staff Judge Advocate's Recommendation

    In a sixth and final assignment of error, Appellant contends that the staff judge advocate’s recommendation (SJAR) was so deficient in not conveying accurate and relevant information to the convening authority that it constituted "plain error."  Appellant asks this Court, in the interests of judicial economy, to set aside his bad-conduct discharge.  While it is a close call, we disagree that this provides grounds for the relief Appellant proposes.  

Under the Rules of Courts-Martial, an SJAR should contain a summary of an appellant’s service record, including the “length and character of service, [and] awards and decorations received.”  R.C.M. 1106 (d)(3)(C).  The SJAR should also include any recommendation for clemency by the sentencing authority made "in conjunction with" the announced sentence.  R.C.M. 1106 (d)(3)(B).  Thereafter, the defense counsel should review the SJAR and, if appropriate, submit corrections or additions for consideration by the convening authority.  See R.C.M. 1106(f)(4).  Failure to submit corrections normally waives any issues on appeal, unless "plain error" exists.  Plain error is an obvious error that materially prejudices the substantial rights of the accused.  See United States v. Powell, 49 M.J. 460, 463 (1997); United States v. Demerse, 37 M.J. 488, 491-92 (C.M.A. 1993)(omissions in SJAR not waived if plain error occurs). 

In United States v. Wheelus, 49 M.J. 283 (1998), our superior Court established a three-part requirement for an appellant to prevail on an allegation of error on appeal:  "First, an appellant must allege the error at the Court of Criminal Appeals.  Second, an appellant must allege prejudice as a result of the error.  Third, an appellant must show what he would do to resolve the error if given such an opportunity."  Id. at 288.  We conclude that Appellant has come close to fulfilling each of these three requirements.

As in United States v. Lee, 50 M.J. 296, 298 (1999), the SJAR in this case failed to provide all the information the convening authority needed to make an informed action.  The Staff Judge Advocate summarized Appellant’s service record as follows:


(1) Enlistment:  2 Sep 97 for four years.  The accused first enlisted in the U.S. Marine Corps on 23 Jul 91.


(2) Average Pro/Con: 4.5/4.3, enclosure (2).


(3) MOS: 2818 (Personal Computer (PC) Tactical Office Machine Repairer).


(4) Medals and Awards: Navy Unit Commendation, Meritorious Unit Commendation, Good Conduct Medal, National Defense Service Medal, Armed Forces Expeditionary Medal, Southwest Asia Service Medal w/1 star, Sea Service Deployment Ribbon, Rifle Marksman Badge, and a Pistol Marksman Badge.

. . . .

SJAR, ¶ 1d.  We find that this limited information misrepresented Appellant’s more meritorious service record.  

    First, as Appellant pointed out in his brief, he was "more than just a computer repairman."  Appellant's Brief of 5 Apr 2002 at 17.  He had three additional MOS designations that were not listed: 8152 Marine Corps Security Force Guard, 0311 Rifleman, and 0811 Artilleryman.  Defense Exhibit B at 3.  Second, Appellant had three “combat history and expeditions” listings that were not listed: (1) he had participated in a "Contingency Op off the coast of Somalia in support of the USLO relocation"; (2) he had participated in Operation "Vigilant Warrior, Southwest Asia (Restore Hope)"; and (3) he had participated in operation “Southern Watch,” during the Southwest Asia Cease Fire Campaign.  See Defense Exhibit B at 6.  Finally, Appellant had a second Good Conduct Medal that the SJAR failed to mention.  Id. at 7. 

On balance, the SJAR portrayed Appellant as an average Marine with broken time and few notable accomplishments.  Unfortunately, this incomplete information was the convening authority's primary source of Appellant's service history. 

There is an additional matter that we find that the SJA should have communicated to the convening authority.  While the applicable rule did not technically require it, see R.C.M. 1106(d)(3)(B), the record reveals that the members made something very close to a clemency recommendation.  After deliberating on their sentence for almost a full hour, the members recorded on the sentence worksheet that Appellant should receive a "general discharge under honorable conditions."  Appellate Exhibit XXXVIII, ¶ 9.  After ensuring that the members were aware that this was not an appropriate sentencing option, the military judge sent them back to "re-evaluate" their sentence in light of the military judge's instructions.  Record at 347-48.  They did so, returning with a sentence that included a bad-conduct discharge.  Neither the military judge nor the members subsequently made any "proper" clemency recommendation.

Indeed, no one at trial seems to have thought about the possibility of the members making a specific clemency recommendation.  We hardly fault the members, who had been embarrassed only minutes before for drawing outside the scripted lines.  If the idea had come to him at the time, Appellant or his trial defense counsel would likely have asked the military judge to advise the members of their option to make such a clemency recommendation.  Since they had informed the military judge only minutes before that they would have preferred to see Appellant receive a general discharge under honorable conditions, it would have been appropriate had the military judge advised the members of this option on his own initiative.

We see no excuse for the failure of the trial defense counsel or the substitute defense counsel to follow up on the poorly articulated, but nonetheless apparent, desire of the members that Appellant receive an administrative, rather than a punitive, discharge.  Both had the opportunity to obtain written clemency recommendations from one or more of the members to pass along to the convening authority.  At the very least, both had the opportunity to relate to the convening authority what had transpired during the trial.  While appellate defense counsel has not suggested that this failure rises to the level of "ineffective assistance of counsel," within the meaning of Strickland v. Washington, 466 U.S. 668, 687 (1984), and United States v. Scott, 24 M.J. 186, 187 (C.M.A. 1987), this obvious oversight causes us significant concern.  

The SJA and his staff were the final sets of trained legal eyes that failed to pick up on the option of advising the convening authority of the members' quasi-clemency 

recommendation for clemency.  Instead, the SJAR provided, in the subparagraph concerning "Clemency recommendation by the court or military judge," the brief conclusion: "None."  SJAR, ¶ 1c.  Although this is technically true, since the members made no clemency recommendation "in conjunction with the announced sentence," see R.C.M. 1106(d)(3)(B), it is clear to any careful reader that the members of this special court-martial considered the most appropriate ending for Appellant's military career to be by means of an administrative, rather than a punitive, discharge. 

In our experience, any type of clemency recommendation by the sentencing authority is a very rare occurrence.  We compare the obligations of the SJA to comprehensively brief the convening authority on military justice matters to a line or other staff officer to keep the commander fully informed of combat information and options.  Although succinctness is always important, the inclusion of all relevant information is paramount.  We conclude that the SJA should have communicated this quasi-recommendation to the convening authority in the SJAR.  Had the convening authority received complete information concerning Appellant's service record and been advised of the highly unusual "recommendation" of the sentencing authority, he might well have exercised clemency.  See United States v. Bono, 26 M.J. 240, 243 n.3 (C.M.A. 1988). 

There are other special circumstances in this case.  We note that a general court-martial convening authority acted as substitute convening authority, because Appellant's command deployed for 6 months in the second half of 1999.  Although this is perfectly appropriate given that the original convening authority made a written request to this effect, it is likely that Major General Newbold, the substitute convening authority, had less personal knowledge of Appellant's service record and accomplishments than did Appellant's unit commander.  Consequently, the General likely relied more fully on the SJAR to provide him with all the information he needed to consider than would have Lieutenant Colonel Dowdy.  Because of the difficulty in determining how all this information, if provided, would have affected the convening authority’s action in this case, we conclude that Appellant suffered some degree of prejudice.  See United States v. Hill, 27 M.J. 293, 296 (C.M.A. 1988).

We have three additional factors that, taken together with the above, convince us that Appellant would normally be entitled to a new action.  Indeed, it is only because, in our reassessment action below, we have decided not to approve a bad-conduct discharge, that we do not order one.

First, the findings as we have affirmed them are less egregious than the findings that the convening authority was faced when he first reviewed the record.  The findings that the convening authority would now have before him are that Appellant committed adultery "on approximately 10 occasions" in October 1998.  The previous findings had him committing adultery "on divers occasions" during the months of October, November, and December.  While the gravamen of the offense remains unchanged, the convening authority could well find our affirmed findings to be less serious and that they do not properly support an unsuspended bad-conduct discharge.

Second, as Appellant notes in his brief, his detailed defense counsel, who aggressively litigated the case at trial, had left the active component of the U.S. Marine Corps before the post-trial matters had been completed.  A substitute defense counsel was assigned to handle these matters.  This substitute defense counsel did not submit anything at all on Appellant's behalf.  SJAR, ¶ 2.  We are reasonably confident that Appellant's original trial defense counsel, who obviously labored many hours on behalf of his client during the pretrial, motion, and trial phase of the court-martial, and who argued strongly against a bad-conduct discharge during the sentencing phase, would have at least made the convening authority aware of the unusual "clemency recommendation" the sentencing authority had made.  Perhaps he would even have been able to elicit actual clemency recommendations from one or more members of the court-martial.  See R.C.M. 1105(b)(2)(D).  We also think it more likely that, since he was more aware of the details, he would have taken steps to correct the mistakes and oversights in summarizing Appellant's service record in the SJAR.  While all this requires some degree of speculation on our part, we think it reasonable.

Third, this case is one of the few that we have reviewed in which many convening authorities might well have granted clemency if presented with all the relevant facts.  Indeed, in an uncontested assertion in his brief, Appellant states that the Naval Clemency and Parole Board subsequently took the unusual step of mitigating his punitive discharge to General Under Honorable Conditions.  While a convening authority may grant or deny clemency for any reason(s) that makes sense to him or her, in determining the prejudice stemming from the failure to follow the post-trial mandates of the Rules for Courts-Martial, a case where we perceive that many convening authorities would grant clemency is one in which we are more likely to grant relief.  Simply stated, the prejudice is much more apparent in such a case. 


Taking all these factors into consideration, we have no trouble finding "plain error," including the necessary element of prejudice, with respect to the defective staff work in this case.  The question then becomes, what should we do about it?  As our superior Court advised us to do where we see a record containing "defective staff work" such as this that is "simply not ready for review," the case "should be returned promptly to the convening authority for preparation of a new SJA recommendation and action."  Lee, 50 M.J. at 298.  On the special facts presented here, we believe that reassessment is a more appropriate remedy that will "do justice" in this particular case.  We will take appropriate action in our decretal paragraph.

Decision

Based on our independent review of all the evidence, we affirm only so much of the findings as provides that Appellant, "on active duty, did, at or near Camp Pendleton and Trona, CA, on approximately 10 occasions, in October 1998, wrongfully have sexual intercourse with Amanda Enriquez, a married woman not his wife."  

Because of our action on the findings, we need to reassess Appellant's approved sentence under the principles our higher Court articulated in United States v. Jones, 39 M.J. 315, 317 (C.M.A. 1994), United States v. Peoples, 29 M.J. 426, 428-29 (C.M.A. 1990), and United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986).  Rather than ordering a sentence rehearing, followed by a new SJAR and convening authority's action, we are confident that we can best fulfill our responsibilities in this case by affirming a sentence that we determine to be no greater than would have been adjudged if the record were free of the prejudicial error.  See Peoples, 29 M.J. at 429 ("[W]e are well aware that it is more expeditious and less expensive for the [Court of Criminal Appeal] to reassess the sentence than to order a rehearing on sentence at the trial level.")  Having done so, we affirm only so much of the sentence, as approved on review below, as provides for reduction to pay grade E-1 and forfeiture of $480.00 pay per month for 2 months.  We direct that an appropriate convening authority issue a supplemental promulgating order.  


Judge VILLEMEZ and Judge Harris concur.






   For the Court






   R.H. TROIDL






   Clerk of Court  

� We use the phrase "take advantage of" advisedly.  There is no question but that Amanda, described by various witnesses who knew her as a "slut" and "loose," went into the relationship with her eyes wide open.  However, we expect that a Marine non-commissioned officer will understand and act upon his obligation to say "no" when enticed to do something criminally wrong.  Appellant clearly "took advantage" of the situation to the detriment of a fellow Marine and the trust and faithfulness we expect of all Sailors and Marines, particularly of non-commissioned officers.





� We will consider the abortive attempt of the special court-martial to adjudge an administrative discharge in our discussion of the Appellant's third assignment of error, infra.
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