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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a special court-martial convicted appellant, pursuant to her pleas, of making a false official statement (two specifications), wrongful appropriation, and false swearing, in violation of Articles 107, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and reduction to Private E1.  This case was submitted on its merits and is now before the court for review under Article 66, UCMJ.


In a footnote, appellant comments on errors in the staff judge advocate’s post-trial recommendation (SJAR) which warrant relief for appellant.  The Specification of Charge II is incorrectly described as a false official statement, rather than a false swearing.  Additionally, Specification 2 of Charge III is incorrectly described as false swearing, rather than a false official statement.  The convening authority’s purported approval of the erroneous findings of The Specification of Charge II and Charge II and the findings of Specification 2 of Charge III is, therefore, error and a nullity.(  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994); see also United States V. Diaz, 40 M.J. 335 (C.M.A. 1994).  

We may either affirm the remaining findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  In the interest of judicial economy, we will resolve the errors in the SJAR rather than returning appellant’s case to the convening authority under R.C.M. 1107(g) for a new review and action.  


The findings of guilty of The Specification of Charge II and Charge II and Specification 2 of Charge III are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms the sentence.  






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
( Appellant also notes that the date of the offense in Specification 1 of Charge III was incorrect in the SJAR.  However, the gravamen of the offense was correctly listed in the SJAR and the date is correct in the promulgating order.
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