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MEMORANDUM OPINION

-----------------------------------------
TRANT, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of attempted sodomy, absence without leave, violation of a lawful general regulation (four specifications), wrongful appropriation (of a military motor vehicle), sodomy (three specifications, one by force and without the consent of the other person), indecent acts with another (two specifications) and indecent language, in violation of Articles 80, 86, 92, 121, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, 892, 921, 925 and 934 [hereinafter UCMJ].  His approved sentence was a dishonorable discharge, confinement for twelve years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.


Appellant, a thirty-five year old military recruiter, was convicted of a series of inappropriate sexual escapades, mostly consensual, but two nonconsensual, involving six young women, some high school applicants, others not.  Appellant generally conceded consensual sexual intercourse with the non-applicant women, but categorically denied any forcible sexual activity, any consensual sodomy, and any sexual activity with the applicant women.  In essence, appellant admitted any sexual activity that was non-criminal and denied all sexual activity that was criminal.


During its case-in-chief, the government attempted to offer the testimony of Staff Sergeant (SSG) Condie, a fellow recruiter in appellant’s office, that appellant had bragged about sexual exploits with women at previous duty stations.  None of these previous instances appear to have involved young women applicants or to have any factual similarities with any of the charged offenses.  The only two specific instances recalled by SSG Condie allegedly involved the daughter of the Governor of Montana and a young woman that appellant had met while hiking in a canyon.  Even SSG Condie conceded that appellant’s braggadocio appeared far fetched and suitable for Penthouse magazine letters.  The government offered this testimony as relevant under Military Rule of Evidence [hereinafter Mil. R. Evid.] 404(b) to prove appellant’s “motive, plan, intent, or lack of mistake.”  The military judge granted the defense motion in liminie, excluding the evidence as not relevant to any point for which the government was offering it.


After appellant testified in the defense case-in-chief admitting only non-criminal sexual activity, but denying all criminal sexual activity, the government re-offered the Mil. R. Evid. 404(b) evidence, described above, in rebuttal.  The government offered the evidence to rebut the “image” that appellant had portrayed of himself as “the All-American Boy Scout, who would never engage or even step close to the line of impropriety when it came to making comments of a sexual nature.”  The military judge found the evidence relevant to show a “motive and plan to impress, compliment, overwhelm young, naïve women and pressure them into having sex with him.”  The military judge further found the evidence relevant to rebut any contention that appellant’s “activities and interactions with young women in Cedar City was a valid recruiting technique” and to rebut appellant’s testimony that several of the young women had come on to him, and not vice versa.  The military judge further found that under the Mil. R. Evid. 403 balancing test the probative value of the evidence was not substantially outweighed by the danger of unfair prejudice.  In his rebuttal testimony, SSG Condie related the two specific instances, described above, and briefly depicted appellant’s bragging about previous sexual conquests, which SSG Condie found somewhat unbelievable. 

Appellant avers that the military judge abused his discretion in admitting SSG Condie’s testimony under Mil. R. Evid 404(b).  We agree.  The proffered evidence, which was completely dissimilar to the charged conduct and generally nonspecific, was simply not relevant under Mil. R. Evid 404(b) or for any other purpose.  Cf. United States v. Reynolds, 29 M.J. 105 (C.M.A. 1989); United States v. Jenkins, 48 M.J. 594 (Army Ct. Crim. App 1998).  Nevertheless, we find that the erroneous admission of this evidence, under the circumstances of this case, did not materially prejudice the substantial rights of appellant.  Cf. United States v. Baumann, 54 M.J. 100 (2000); United States v. Weeks, 20 M.J. 22, 25 (C.M.A. 1985).  The evidence against appellant was overwhelming and appellant’s defense was implausible.  The evidence, which even SSG Condie viewed as braggadocio, had negligible relevance and minimal to nonexistent impact on the finders of fact.  Cf. United States v. Kerr, 51 M.J. 401 (1999).  We find the erroneous admission of this evidence to be harmless error as to both findings and sentence.  


Appellant also asserts that the military judge abused his discretion by denying a defense challenge for cause against a Sergeant First Class (SFC) Z, whose wife had been the victim of a sexual assault when she was thirteen years old, some fourteen years before SFC Z had met her.  SFC Z stated that he considered the incident as “being in the past” and “something [he] couldn’t help.”  The military judge asked SFC Z, “do you understand that if you’re allowed to sit in this court today, that can play no role in your determination of the issues in this case?” and SFC Z answered, “Yes, sir.”  The military judge next asked SFC Z, “[C]an you put that aside in determining the issues in this case?” and SFC Z, answered, “I believe so, sir.”  Finally, the military judge asked “[C]an you base your determination of the facts in this case solely upon the evidence that’s presented to you?” and the military judge noted SFC Z’s affirmative response, that was apparently nonverbal.  Both counsel declined the opportunity to ask any further questions of SFC Z.  In denying the defense challenge, the military judge stated, “I observed his demeanor when he responded to questions I posed.  He was very serious about the questions.  I believe he responded candidly.  I believe he takes his duties seriously as a member of the court, and I’m going to deny the challenge because I think he can perform his duties as a court member in this case.”


We have reviewed the challenged member’s responses and find that there is no evidence of actual or implied bias.  Cf. UCMJ art. 66(c); United States v. Armstrong, 54 M.J. 51 (2000); United States v. Warden, 51 M.J. 78 (1999).  We further find that the military judge did not abuse his discretion in denying the defense challenge against SFC Z.  Cf. United States v. Napoleon, 46 M.J. 279 (1997).


Additionally, appellant avers that he is within the class of persons affected by United States v. Gorski, 47 M.J. 370 (1997) and requests an audit be performed by the Defense Finance and Accounting Service and any monies wrongfully collected be returned to him.  The government concedes that appellant is entitled to his requested relief.  The Gorski issue and its remedy are administrative in nature and do not affect the approved sentence, and appellant’s request will be addressed in our decretal paragraph.


We have reviewed appellant’s remaining assignments of error and the issues personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record of trial, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Collection of any forfeiture by operation of law, and any forfeitures and execution of the reduction in grade prior to the date of the convening authority’s action, are hereby declared to be without legal effect.  Any such forfeitures already collected from appellant, and any pay and allowances withheld because of the premature reduction in grade, will be restored.  The Gorski issue is referred to The Judge Advocate General for appropriate disposition.  Accordingly, The Judge Advocate General will determine the amount of relief, if any, that is warranted, subject to any setoffs that may arise under law or regulation.  There is no requirement that this matter be returned to the court.


Senior Judge MERCK and Judge CURRIE concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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