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MEMORANDUM OPINION
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HOLDEN, Senior Judge:
A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of drunk driving, wrongful use of cocaine, wrongful appropriation of a motor vehicle, and fleeing the scene of an accident in violation of Articles 111, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 911, 912a, 921, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for thirteen months.  The convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge and confinement for nine months.
  
The case is before us for review under Article 66, UCMJ.  In his only assignment of error, appellant asserts the military judged erred by considering the collateral administrative effects of an extended sentence to confinement when deciding appellant’s sentence.  Specifically, appellant alleges the military judge awarded more confinement than appropriate so appellant could participate in alcohol abuse treatment programs while confined.  We ordered affidavits from trial counsel and the military judge to aid us in resolving this issue.  Although the parties have presented a factual dispute concerning a collateral issue, a post-trial hearing is not required.  See United States v. DuBay, 17 C.M.A 147, 37 C.M.R 411 (1967).  On these facts, we find any potential error harmless and affirm the findings and sentence.  See Article 59(a), UCMJ.
FACTS
Background
Appellant committed a number of alcohol-related offenses on the night of 6 September 2006; he was scheduled to be administratively separated from the Army the following day with an Other than Honorable Discharge.  See Army Reg. 635-200, Personnel Separations:  Enlisted Personnel [AR 635-200], ch. 14-12c (6 June 2005).
    
On the night in question, appellant consumed a “fifth of rum” over a two-hour period in his barracks room.  After drinking the rum, he went to find Private (PVT) R, who had agreed to drive him to the airport the next morning.  Appellant asked Private R if appellant could place his luggage in PVT R’s car in preparation for the trip.  Private R provided his car keys to appellant, but told him not to drive or move the car.  In fact, PVT R forbade appellant from entering the passenger compartment for any reason.
  
After appellant placed his luggage in the trunk, appellant decided to drive PVT R’s car around Fort Sam Houston.  During his excursion, appellant deliberately drove the car off the road and cut across a grassy field.  He struck a concrete culvert on the field and caused $7,000 worth of damage to the vehicle.
  Appellant left the immobilized vehicle by climbing out the window because the driver’s door was blocked shut by the culvert.  With the vehicle engine still running and the windshield wipers accidentally turned on, appellant walked back to his barracks.  Appellant did not tell PVT R or anyone else about the accident.  
Later that night, installation police found the vehicle in the culvert with the engine still running.  In an attempt to identify the vehicle’s missing operator, the police looked in the vehicle trunk and found appellant’s bag.  The bag contained several empty alcoholic beverage bottles and an unopened bottle of liquor.
  The police found appellant in his barracks room; he was passed out on his bed, unresponsive, and had urinated in his pants.  The police took appellant to the military hospital for treatment.  The following morning, a sample of appellant’s blood was drawn and tested.  Although appellant had consumed no alcohol since the accident, the test revealed appellant still had a blood alcohol content of .26 grams of alcohol per 210 liters of breath.

Trial 
Appellant pled guilty to the offenses as set out above and also pled guilty to a use of cocaine that occurred prior to 6 September 2006.  

At trial, appellant presented evidence of his problem with alcohol abuse.  His mother testified that both she and appellant’s father were alcoholics, as were one of appellant’s grandparents and several aunts and uncles.  Appellant’s mother testified she suspected appellant was an alcoholic who may be genetically predisposed to that condition.  She urged the court to confine him no longer than the ninety-nine days he had already spent in pretrial confinement so she could promptly enroll him in an alcohol treatment program.  

The following colloquy occurred between appellant’s mother and the court:

MJ:  Ms. [M], have you discussed the possible sentences that [appellant] might receive with his defense attorney?

Witness:  Yes, I have, sir.

MJ:  You indicated that you felt that the best thing for Michael was his treatment for alcoholism?

Witness:  Yes, sir.

MJ:  Are you aware that treatment is available in the confinement facilities?

Witness:  Yes.

MJ:  For alcohol abuse?
Witness:  Yes, I’ve heard, sir.

MJ:  And would you agree that a confinement facility provides a controlled environment where that treatment can be imposed?

Witness:  Yes, sir.

In his unsworn statement, appellant admitted he refused the alcohol treatment offered him before and during pretrial confinement and had the following discussion with the court:

MJ:  How long have you been in confinement now?

Appellant:  I’ve been in confinement since September 7.

MJ:  And what would you really like to do?

Appellant:  Personally, I would really like to – I need to get some treatment for this, otherwise this – the alcohol problem – unless that is addressed there will be offenses like this. . . .  If I could get treatment with this alcohol problem . . . my incidents like this will be more [easily prevented].

MJ:  Would you like to stay in the military and get the treatment while you are serving?

Appellant:  If that is a possibility, I would like that. 

Appellant then said he would live with his parents and enlist their aid in obtaining civilian treatment if he were immediately released from confinement.  Soon thereafter, he addressed the court and referred to unsuccessful repeated prior efforts by his chain of command, as well as efforts by confinement facility officials, “in the three months I have been confined” to persuade him to accept alcohol treatment.  He added: 
I was offered every opportunity to . . . get help for my alcohol abuse problems and denied every opportunity offered to me . . . [a]nd the only way to assure myself nothing like this will ever happen again is to get treatment for my alcohol problem.  I also know the only way to prevent future incidents is to get help as soon as 
possible. . . .  I know that the time I spend confined, and the time I will spend in the future will give me the time needed to reflect on my past decisions and come up with a plan of treatment.
Appellant also presented a letter from PVT R to the court in which the victim said he accepted appellant’s apology and urged alcohol treatment rather than further confinement for appellant.

In addition to the matters described above, the court also considered the parties’ stipulation of fact.  Responding to the standard bench inquiry regarding use of a stipulation of fact in a guilty plea case, appellant “understood and agreed” to its use, in part, “to determine an appropriate sentence.”   

The stipulation of fact revealed substantial prior misconduct by appellant, most of which was alcohol-related.  Appellant had only recently been released from a thirty-day sentence to confinement based on summary court-martial convictions for indecent assault, being drunk and disorderly, and two specifications of service discrediting drunkenness.  During commission of two of the alcohol-related offenses tried by that court, his blood alcohol content ranged between .26 and .29 grams of alcohol per 210 liters of breath.  Appellant’s blood alcohol content as tested shortly after the indecent assault was .15 grams of alcohol per 210 liters of breath.  The stipulation further revealed appellant had been previously punished under Article 15, UCMJ, for wrongful use of marijuana.  
Post-Trial Issues
Following appellant’s courts-martial, his defense counsel submitted a memorandum and other clemency matters to the convening authority pursuant to Rules for Courts-Martial (R.C.M.) 1105 and 1106.  In that memorandum, trial defense counsel asserted the military judge improperly considered “collateral administrative effects” when deciding appellant’s sentence and argued three bases for his conclusion.  First, he alleged the court improperly questioned appellant’s mother when she was testifying by asking her questions concerning appellant’s access to an alcohol treatment program.  Second, he claimed the military judge addressed appellant’s parents after the court was closed and assured them appellant would receive treatment in confinement.  Last, trial defense counsel alleged, during the “Bridging the Gap”
 session held after trial: 

[T]he military judge indicated to both the Trial Counsel and myself that because of [appellant’s] past family history with substance abuse and the fact that his family would have difficulty affording the treatment, [the military judge] wanted to make sure [appellant] was treated for his alcoholism.
Appellant’s counsel also submitted e-mail message traffic between himself and appellant’s father.  In a message responding to a request from defense counsel, appellant’s father e-mailed, “I distinctly recall [the military judge’s] point was made to preempt any notion that [appellant’s] addictions would not be treated.”  Appellant’s father added, “I just talked to [appellant’s mother], and she recalls that the judge told her that Michael will be sure to get drug rehab in confinement.”

In an affidavit filed in response to an order from this court, the military judge stated he informed the parties during the Bridging the Gap session, “I was not aware what treatment was available and the length of my sentence was not intended to punish the accused, but rather to afford him the best opportunity for rehabilitation through enforced abstinence.”  The trial counsel, in an affidavit ordered by this court, stated:
Trial Defense Counsel correctly reported that during “Bridging the Gap,” [the military judge] stated that based on [appellant’s] family history of substance abuse and the fact that his family would have difficulty affording private substance abuse treatment, [the military judge] wanted to ensure [appellant] received substance abuse treatment.

The trial counsel further said, “[The military judge] had indicated that substance abuse was but one factor that he considered in adjudging a sentence” and “[the military judge] also sought to punish [appellant] for committing new crimes so soon after being released from confinement from a Summary Court-Martial sentence.”

LAW

Rule for Courts-Martial 1001 delineates the proper considerations for determination of a sentence at a court-martial.  Generally, the government may introduce evidence of “any aggravating circumstances.”  R.C.M. 1001(b)(4).  The Rule also permits the defense to “present matters in extenuation and mitigation,” and defines “mitigation” as evidence “introduced to lessen the punishment . . . or to furnish grounds for a recommendation of clemency.”  R.C.M. 1001(c)(1)(B).
In United States v. Davis, the Navy-Marine Court of Criminal Appeals noted the five basic principles for sentencing in military practice under R.C.M. 1001:  “(1) protection of society; (2) punishment; (3) rehabilitation; (4) preservation of good order and discipline; and (5) deterrence.”  65 M.J. 749, 752 (N.M. Ct. Crim. App. 2007) (citing Francis A. Gilligan & Fredric I. Lederer, 2 Court-Martial Procedure § 23-13.00 (2d ed. 1999) and R.C.M. 1001(g)).  See also Dep’t of Army Pam. 27-9, Legal Services: Military Judges’ Benchbook [hereinafter Benchbook], para. 2-5-21 (15 Sep 2002)).
  Similarly, the United States Supreme Court has broadly approved these sentencing principles, noting “the purposes of sentencing have often been defined as including deterrence, retribution, incapacitation, rehabilitation, and community condemnation to maintain respect for law . . . federal law currently requires merely that in determining a sentence, the court consider in its opinion the ends of justice and best interest of the public.”  Bullington v. Missouri, 451 U.S. 430, 444 (1981) (quotation marks and citations omitted) (emphasis added).  
While a court-martial has broad discretion to adjudicate a sentence, “‘courts-martial [are] to concern themselves with the appropriateness of a particular sentence for an accused and his offense, without regard to the collateral administrative effects of the penalty under consideration.’”  United States v. Griffin, 25 M.J. 423, 424 (C.M.A. 1988) (quoting United States v. Quesinberry, 12 C.M.A. 609, 612, 31 C.M.R. 195, 198 (1962)).  Collateral consequences of a particular sentence “ordinarily . . .   are not germane” to a court-martial proceeding.  Id. (the impact of a punitive discharge on retirement benefits is a collateral consequence that should not influence the members’ decision on the accused’s sentence); see also United States v. Mamaluy, 10 C.M.A. 102, 106, 27 C.M.R. 176, 180 (1959) (sentences in other cases cannot be disclosed to court-martial members for comparative purposes).
DISCUSSION
At the outset, we note the distinction between the rehabilitation consideration as admitted by the military judge (rehabilitation initiated or assisted by forced abstinence) and that alleged by appellant and acknowledged by trial counsel (improper consideration of a sentence to confinement to enable participation in a rehabilitation program).   The line of cases prohibiting a military judge from considering “collateral administrative effects” of confinement when adjudging a sentence is informative, but not dispositive, to our resolution of this case.  Most recently, in McNutt, 62 M.J. at 20, the Court of Criminal Appeals for the Armed Forces addressed the issue of whether “the military judge improperly considered the collateral administrative effect of the ‘good-time’ policy in determining [a]ppellant's sentence and this error prejudiced [a]ppellant.”  In resolving this issue, our superior court held: 
[C]ourts-martial [are] to concern themselves with the appropriateness of a particular sentence for an accused and his offense, without regard to the collateral administrative effects of the penalty under consideration . . . .  The reason for the preference is that the purported effect of a collateral [consequence] cannot be used to becloud the question of an accused’s guilt or innocence.  To ignore it would mean that [military judges] would be required to deliver an unending catalogue of administrative information to court members. . . .  The waters of the military sentencing process should [not] be so muddied. . . .  [P]roper punishment should be determined on the basis of the nature and seriousness of the offense and the character of the offender, not on many variables not susceptible of proof.  

McNutt, 62 M.J. at 19-20 (quotation marks and citations omitted).  

Considering McNutt and addressing the rehabilitation concern admitted by the military judge in his affidavit, severing appellant’s access to alcohol while confined, we find appellant’s need for rehabilitation in this case neither “collateral” nor an “administrative effect.”  The need for rehabilitation is not “collateral” on these facts when the bulk of the defense sentencing case portrayed appellant’s alcohol abuse as the catalyst, if not the cause, of appellant’s numerous acts of misconduct.  Appellant placed substantial emphasis on his need for rehabilitation and “sentence determinations should be made based on the facts before the military judge.”  McNutt, 62 M.J. at 20.  Indeed, in a case such as this, terminating appellant’s access to alcohol—like terminating a child sex offender’s access to children—may well be the sine qua non to appellant’s rehabilitation.
  Appellant’s extensive history of alcohol abuse was evident in the record, both in the stipulation of fact and in the evidence presented by appellant under R.C.M. 1001 “to aid the court-martial in determining an appropriate sentence.” 
While the military judge may have properly considered appellant would receive enforced sobriety during confinement, that is distinguishable from the alleged consideration of appellant’s access to treatment programs while confined.  We agree,
as appellant avers, it is error to consider lengthening an otherwise appropriate sentence to confinement in the hope appellant would undergo enforced alcohol treatment.
  The potential for participation in a treatment program while confined is precisely the sort of variable that is not susceptible to proof at trial and generally should not be considered in arriving at an appropriate sentence.  See generally Mamaluy, 10 C.M.A. at 107, 27 C.M.R. at 181.  
As evidenced supra, there is a conflict in the record as to whether the military judge considered appellant’s access to alcohol treatment programs in confinement when determining appellant’s sentence.  Normally, if there is a factual dispute on a matter pertinent to a post-trial claim, the determination as to whether further factfinding is needed should be resolved under United States v. Ginn, 47 M.J. 236, 243 (C.A.A.F. 1997) and DuBay, 17 C.M.A 147, 37 C.M.R 411.  We need not order an evidentiary hearing, however, “if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant's favor.”  Ginn, 47 M.J. at 243.  After reviewing the conflicting affidavits presented by the parties and the entire record of trial, we conclude even if the military judge considered such matters when sentencing appellant, the error would not result in any relief for appellant.  See McNutt, 62 M.J. at 24 (citing Article 59(a), UCMJ).
  
In this case, the maximum sentence for appellant’s offenses included eight years confinement.  The military judge sentenced appellant to a bad-conduct discharge and confinement for thirteen months.  Pursuant to a pretrial agreement, the convening authority agreed to disapprove any confinement in excess of twelve months.  Further, after considering appellant’s clemency petition and allegation of the legal error now under review, the convening authority reduced the approved sentence to confinement to nine months.
  
Appellant committed numerous offenses over a relatively short period of time.  His misconduct included additional offenses committed while pending imminent separation with the most adverse administrative discharge characterization.  Thus, in light of the entire record of trial, we consider appellant’s relatively lenient sentence to confinement and find even if any factual disputes in the parties’ submissions and affidavits were resolved in appellant’s favor, the outcome would not result in any sentence relief for appellant.  
CONCLUSION

Even if the military judge considered the administrative consequence of ensuring appellant participated in an alcohol treatment program while confined, any such consideration on these facts constitutes harmless error.  See Article 59(a), UCMJ.  We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
The findings and the sentence are affirmed.
Judge HOFFMAN and Judge SULLIVAN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Pursuant to a pretrial agreement, the convening authority agreed to disapprove any sentence to confinement in excess of twelve months.  Based on the Staff Judge Advocate’s advice, and after reviewing appellant’s clemency petition and allegation of legal error, the convening authority further reduced the sentence to confinement to nine months.  





� Separation under AR 27-10, ch. 14-12c, is based on prior commission of an offense “for which a punitive discharge is, or would be, authorized for the same or a closely related offense under the Manual for Courts-Martial.”


  � HYPERLINK "http://www.apd.army.mil/pdffiles/mcm2002.pdf" \t "newwindow" �� 


� Private R had purchased the new vehicle less than one month earlier at a cost of $19,000.





� Appellant also caused approximately $2,300 in damage to the concrete culvert.  A resulting charge of wrongful damage to government property in violation of Article 108, UCMJ, was dismissed pursuant to appellant’s pretrial agreement. 





� Appellant was smuggling the empty beverage containers out of the barracks to conceal his consumption from unit leaders.  Appellant was not authorized to consume alcohol because he was in a trainee status.


�  “Bridging the Gap” sessions are post-trial meetings between the military judge and trial and defense counsel.  These sessions are designed to promote trial advocacy skills and should be limited to that purpose.  “[M]ilitary judges should refrain from disclosing information during ‘Bridging the Gap’ sessions concerning their deliberations, impressions, emotional feelings, or the mental processes used to resolve an issue before them.”  United States v. McNutt, 62 M.J. 16, 20 (C.A.A.F. 2005).


� The record contains no evidence of financial difficulty on the part of appellant’s family.





� The Benchbook instructs, with emphasis added:





You should bear in mind that our society recognizes five principal reasons for the sentence of those who violate the law. They are rehabilitation of the wrongdoer, punishment of the wrongdoer, protection of society from the wrongdoer, preservation of good order and discipline in the military,








 and deterrence of the wrongdoer and those who know of his crimes and his sentence from committing the same or similar offenses. The weight to be given any or all of these reasons, along with all other sentencing matters in this case, rests solely within your discretion. 








� “[T]he longer a person abstains from alcohol, the more likely he or she will be able to stay sober.”  National Institute on Alcohol Abuse and Alcoholism of the National Institutes of Health, http://www.niaaa.nih.gov/ FAQs/General-English (last visited Oct. 29, 2008).





� Similarly, consideration of additional incarceration as a means to provide educational and vocational training, or medical care is contrary to the federal sentencing guidelines for rehabilitation set forth in 18 U.S.C. § 3582 and 


28 U.S.C. § 994(k).





�  For similar reasons, we do not address the military judge’s contention that appellant placed his need for alcohol rehabilitation treatment before the court, thus, affirmatively waiving his right to appeal the issue.  See United States v. Dinges, 55 M.J. 308, 311 (C.A.A.F. 2001) (“[T]he doctrine of invited error precludes any relief for the evidence presented by the defense during the sentencing portion of the trial.”); see also United States v. Walker, 538 F.3d 21, 23 (1st Cir. 2008) (appellant affirmatively waived her right to object to improper consideration of substance abuse treatment while in confinement when she intentionally introduced such evidence before the sentencing authority). 





� The record of trial reflects the Staff Judge Advocate disagreed with the allegation of legal error and clemency matters, but nonetheless recommended reduction of the sentence to confinement to nine months.  The record does not reflect whether the recommended reduction was based on the allegation of legal error, the clemency matters themselves, or some combination of the same.
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