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MEMORANDUM OPINION
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HARVEY, Senior Judge:

A special court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of failure to obey a lawful general regulation (two specifications) and maltreatment, in violation of Articles 92 and 93, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 893 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for one month, and reduction to Private E1.  This case is before the court for review under Article 66(c), UCMJ.
Appellant asserts and the government agrees that the staff judge advocate’s recommendation (SJAR) contains an erroneous description of the maltreatment offense.  We will correct this discrepancy in our decretal paragraph and reassess the sentence.
FACTS

Specification 2 of Charge II alleges that appellant did “maltreat Private [S.L.H.], a person subject to his orders, by making sexually harassing comments to [her] regarding his desire to have a sexual relationship with [her], to wit:  ‘I want to have sexual intercourse with you,’ [and] ‘you need to get laid,’ or words to that effect.”  Private (PVT) S.L.H. testified that appellant did not proposition her for sex, but he did tell her that she needed to get laid and he did ask her whether she was a virgin.  Upon motion by trial defense counsel, the military judge excepted from Specification 2 of Charge II the words, “regarding his desire to have a sexual relationship with [her], to wit:  ‘I want to have sexual intercourse with you.’”  The military judge did not otherwise alter this specification.

The members found appellant guilty of the amended Specification 2 of Charge II—that appellant did “maltreat Private [S.L.H.], a person subject to his orders, by making a sexually harassing comment to [her, to wit:] ‘you need to get laid,’ or words to that effect.”  However, the SJAR stated that appellant was found guilty of maltreating PVT S.L.H., “a person subject to his orders, by making sexually harassing comments, regarding his desire to have a sexual relationship with her.” 

DISCUSSION

Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  In appellant’s case, the convening authority’s action erroneously purports to approve findings of guilty of maltreatment in that appellant made sexually harassing comments regarding his desire to have a sexual relationship with PVT S.L.H., rather than from appellant’s comment that PVT S.L.H. needed to “get laid.”  Such erroneous findings are a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Appellant and his trial defense counsel filed no objection to the erroneous SJAR.  See Rules for Courts-Martial 1105 and 1106(f)(4).

Applying United States v. Wheelus, 49 M.J. 283, 288-89 (1998), we find that appellant has made a colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  See UCMJ art. 59(a).  However, the erroneous statement—that appellant was convicted of maltreatment by expressing a desire to engage in a sexual relationship with PVT S.L.H.—is minor in comparison to the other findings of guilty entered against appellant.  Specifically, appellant violated a lawful general regulation by engaging in wrongful sexual intercourse with PVT K.M.S. and PVT H.R.C., both Initial Entry Training trainees, while he was a permanent party instructor responsible for their training.  Appellant’s sexual intercourse with PVT K.M.S. was particularly egregious in that another noncommissioned officer was in bed with appellant and PVT K.M.S. during their sexual intercourse.  Under the facts of this case, we conclude that a correct statement of the findings in the SJAR with respect to Specification 2 of Charge II would have had a very minor impact upon the sentence as approved by the convening authority.
We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
The court affirms only so much of the findings of guilty of Specification 2 of Charge II as finds that appellant did, while on active duty for training, at or near Redstone Arsenal, Alabama, on or between 1 February 2001 and 7 March 2001, maltreat Private S.L.H., a person subject to his orders, by making a sexually harassing comment to Private S.L.H., to wit:  “you need to get laid,” or words to that effect, in violation of Article 93, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for twenty-five days, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), Uniform Code of Military Justice.

Judge BARTO and Judge SCHENCK concur.
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