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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

BRYANT, Judge:

The appellant was convicted at a general court-martial before a military judge alone of unauthorized absence, two specifications of the use of marijuana, simple assault, and two specifications of assault with a dangerous weapon, in violation of Articles 86, 112a, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 928.
  He was awarded confinement for 15 months, forfeiture of all pay and allowances, and a bad conduct-discharge.  The convening authority approved the sentence, but suspended all confinement in excess of 12 months from the date of the action pursuant to the pre-trial agreement.  Additionally, the convening authority approved total forfeitures until such time as the approved and unsuspended confinement terminated and, thereafter, forfeiture of two-thirds pay per month until the discharge was ordered executed. 

We have carefully considered the record of trial, the appellant's assignments of error,
 the Government's response, and the superb presentations of counsel during oral argument.  Following our review, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

In his first assignment of error the appellant asserts that the evidence was legally and factually insufficient to support the convictions of assault with a dangerous weapon (Additional Charge [I], Specifications 1 - 2).
  The appellant argues alternative rationale in support of his assertion of error.  First, he argues that the evidence does not support the conclusion he was at the melee scene.  Second, assuming he was at the scene, there is insufficient evidence to conclude he threatened anyone with a K-Bar knife.
  Finally, assuming arguendo he did threaten certain persons with a K-Bar, he did so in defense of another.  After consideration of the appellant's alternative rationale, we find the evidence both legally and factually sufficient to support his convictions of assault and assault with a dangerous weapon beyond a reasonable doubt.   

Facts 


On the evening of 29 October 1998, at Marine Corps Air Ground Combat Center, Twentynine Palms, California, a melee broke out involving upwards of 70 Marines from two units, 3d Battalion, 7th Marines (hereafter 3/7) and 1st Battalion, 7th Marines (hereafter 1/7).
  Instigated by insults exchanged between members of the respective units earlier in the day, several individual groups of Marines from the 1/7 and 3/7 started fighting in and around the center of their shared barracks.  For the most part, the individual fights did not involve weapons.  However, in some instances, the combatants used pool sticks, a cue ball, and rocks.

Sergeant (Sgt) Carwile,
 a 3/7 Marine testifying under a grant of immunity, said that he was in one of the barracks rooms on the evening of 29 October 1998, when he heard a commotion outside.  He went out to see what was going on, saw that a "fight started getting a little outnumbered," that is, that there was approximately "10 of us" and "maybe about 15 of them," so he "joined in."  Record at 160.  Sgt Carwile said he took several blows to the head and mouth from pool sticks.  It was during the early stages of the melee that Sgt Carwile said he saw the appellant with the K-Bar in the parking lot, near the center of the barracks.  The appellant was waving the K-Bar around "warning people to get back, [to] get off" and "like you better get off, you better get off or you're going to get it."  Id. at 164.  Sgt Carwile said the swinging K-Bar knife came within a couple of feet of him, and he felt threatened. 

In another part of the melee, a 1/7 Marine threw a rock striking a 3/7 Marine.  Cpl Bourdlaies, a 3/7 Marine testifying under a grant of immunity, said he saw the alleged rock-thrower
 and yelled out, "that's the guy who threw the rock; let's get him."  Id. at 98.  Cpl Bourdlaies chased and caught the fleeing rock-thrower.  They scuffled until the rock-thrower ran off.  Cpl Bourdlaies subsequently chased the rock-thrower across the parking lot and adjacent to an abutting road (Brown Road).  Catching him, they once again scuffled.  Someone grabbed Cpl Bourdlaies from behind in a chokehold and pulled him off the rock-thrower.  A third person then pulled the choke-holder off Cpl Bourdlaies.  Cpl Bourdlaies again ran after the rock-thrower, who had gone down Brown Road.  Another unidentified person, presumably a 1/7 Marine, was with the rock-thrower.  Cpl Bourdlaies said that was when he first saw the appellant waiving a K-Bar.  The appellant was swinging the knife in the air in front of him (Cpl Bourdlaies) and towards his (Cpl Bourdlaies') head.  Cpl Bourdlaies said the appellant "was yelling, do you want some of this, back off, get the hell out of here, you know, do you want some of this repeatedly, indicating the knife kind of pointing it at my head."  Id. at 100.  The appellant was "making it pretty clear that if I [Cpl Bourdlaies] was to go after the Marine that had thrown the rock I was going to get cut."  Id. at 102.  Sgt Holly, also a 3/7 Marine, subsequently ran up from the side and started pushing everybody away from the appellant.  

LCpl Cranford, a 3/7 Marine testifying under grant of immunity, said that he, along with Cpl Bourdlaies and Cpl Samuels (also a 3/7 Marine), chased the rock-thrower.  When LCpl Cranford caught up with the rock-thrower, he saw that Cpl Bourdlaies was already fighting with the rock-thrower.  He (LCpl Cranford) then fought with the unidentified person who had Cpl Bourdlaies in a chokehold.  The fighters separated and the rock-thrower backed away with another unidentified person.  LCpl Cranford said that he, Cpl Bourdlaies, and Cpl Samuels once again chased the rock-thrower.  All were now in the middle of Brown Road.  LCpl Cranford testified that "I was just telling him [the unidentified 1/7 Marine], that's all we want, we just want him [the alleged rock-thrower].  He hurt the Corporal."  Id. at 146.  LCpl Cranford said he then saw the appellant "coming up quick."  Id.  The appellant got between the two groups (LCpl Cranford, Cpl Bourdlaies, and Cpl Samuels)(the unidentified person and the rock-thrower) and swung a knife at him (LCpl Cranford) and the others saying "you want some of this, you want some of this?"  Id. at 148.  LCpl Cranford said he thought he was going to get stabbed and started to back up just as Sgt Holly arrived on scene, grabbed him (LCpl Cranford), and started pulling him back. 

LCpl Samuels, a 3/7 Marine and testifying under a grant of immunity, corroborated LCpl Cranford's testimony.   

Sgt Holly, a 3/7 Marine testifying without a grant of immunity, stated that he was on duty when he heard of a huge fight in progress.  He left the duty office and observed about 20 individuals fighting.  He saw two of his Marines, LCpls Cranford and Samuels, following someone carrying a K-Bar-like knife.  The person, identified by Sgt Holly as the appellant, subsequently started waiving the K-Bar around telling all to get back.  Sgt Holly said he thereupon pulled his Marines (LCpls Cranford and Samuels) away and that, thereafter, the appellant ran off when the military police showed up. 

Legal and Factual Sufficiency

For factual sufficiency, the test is whether, after weighing the evidence of record and making allowances for not having personally observed the witnesses, this Court is convinced of the appellant's guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  Where the evidence raises defenses, the prosecution must also prove beyond a reasonable doubt that any defenses so raised do not exist.  United States v. Berri, 33 M.J. 337, 342 (C.M.A. 1991); Rule for Courts-Martial 916(b), Manual for Courts-Martial, United States (1998 ed.).  The test for legal sufficiency is whether a reasonable fact finder, viewing the evidence in the light most favorable to the prosecution, could find all the essential elements of the offense beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319 (1979).  The term reasonable doubt does not mean that the evidence must be free from all conflict.  United States v. Reed, 51 M.J. 559, 562 (N.M.Ct.Crim.App. 1999), aff'd, 54 M.J. 37 (2000).  Furthermore, as "factfinders[, this Court] may believe one part of a witness' testimony and disbelieve another."  United States v. Lepresti, 52 M.J. 644, 648 (N.M.Ct.Crim.App. 1999). 


We have carefully considered the appellant's assertion that the testimony of the 3/7 Marines is not worthy of belief.  Specifically, the appellant contends that such testimony is not credible because: 1) several 1/7 Marines testified that they either did not see the appellant at the melee scene, or if they did see him, they did not see him waive any K-Bar; 2) the 3/7 Marines, with the exception of Sgt Holly, testified under a grant of immunity; and/or 3) the military judge found him (the appellant) not guilty of assaulting LCpl Mayes, another 3/7 Marine, even though LCpl Mayes specifically testified that he (LCpl Mayes) was cut by the knife-wielding appellant.  Appellant's Brief of 17 Apr 2002 at 3-6.  We are also mindful of the fact that at trial the Government presented no evidence of any knife, of any kind, being found at the scene or seized from the appellant on or after the date of the melee.
 

Having considered all of the evidence, we find beyond a reasonable doubt that the appellant was at the scene of the melee and that he wielded a K-Bar in a threatening manner at Sgt Carwile, Cpl Bourdlaies, and LCpl Cranford.  Sgts Holly and Carwile, Cpl Bourdlaies, and LCpls Cranford and Samuels clearly identified the appellant as the one wielding a K-Bar.  While their testimony differed in certain ways, each witness' testimony was sufficiently consistent on major points so as to corroborate the others.  See Reed, 51 M.J. at 562.  That these most incriminating witnesses against the appellant were all 3/7 Marines, and that all but Sgt Holly testified under a grant of immunity, is an insufficient basis to disregard their testimony.  There is no evidence of collusion between the 3/7 Marine witnesses to warrant disbelief of the clear import of their testimony.  Sgt Holly's uncontradicted testimony is particularly significant given his duty status and non-participation in the melee.  The testifying 1/7 Marines, for the most part, either did not see the appellant during the melee, saw him at points of time distinct from the convicted offenses, or were, themselves, so engaged in the melee as to call into question their ability to accurately observe the actions of the appellant.  

Furthermore, we find beyond a reasonable doubt that the appellant's assault upon Sgt Carwile was separate in time and place from the assault with the K-Bar upon Cpl Bourdlaies and LCpl Cranford.  The assault upon Sgt Carwile took place near the start of the melee, in the center of the barracks, near or in the parking lot.  The assault on the other 3/7 Marines took place thereafter and at some point on the adjacent road (Brown Road).  

We turn to consideration of whether the appellant's actions were, as he argues now and as he argued at trial, a justified use of force in defense of another.  See R.C.M. 916(b) and (e)(5).  We conclude beyond a reasonable doubt that the appellant was not acting in defense of another when he assaulted Sgt Carwile, Cpl Bourdlaies, and LCpl Cranford with the K-Bar.  


The pertinent provisions of the Rules for Courts-Martial concerning defense of another, provide that: 

(2) Certain aggravated assault cases.  It is a defense to assault with a dangerous weapon . . . that the accused:

(A) Apprehended, on reasonable grounds, that bodily harm was about to be inflicted wrongfully on the accused; and

(B) In order to deter the assailant, offered but did not actually apply or attempt to apply such means or force as would be likely to cause death or grievous bodily harm.

(3) Other assaults.  It is a defense to any assault punishable under Article . . . 128 and not listed in subsection[] (e). . . (2) of this rule that the accused:

(A) Apprehended, upon reasonable grounds, that bodily harm was about to be inflicted wrongfully on the accused; and

(B) Believed that the force that accused used was necessary for protection against bodily harm, provided that the force used by the accused was less than force reasonably likely to produce death or grievous bodily harm.

(4) Loss of right to self-defense.  The right to self-defense is lost and the defenses described in subsections (e) . . . (2), and (3) of this rule shall not apply if the accused was an aggressor, engaged in mutual combat, or provoked the attack which gave rise to the apprehension, unless the accused had withdrawn in good faith after the aggression, combat, or provocation and before the offense alleged occurred.

(5) Defense of another.  The principles of self-defense under subsection (e)([2]) through (4) of this rule apply to defense of another.  It is a defense to . . . any assault under Article . . . 128 that the accused acted in defense of another, provided that the accused may not use more force than the person defended was lawfully entitled to use under the circumstances.

R.C.M. 916(e)(2)-(5).


"Defense of another may excuse liability for assault."  United States v. Ravenel, 26 M.J. 344, 351 (C.M.A. 1988).  It is a special defense.  An additional element of the defense requires that "the accused may not use more force than the person defended was lawfully entitled to use under the circumstances."  United States v. Scott, 40 M.J. 914, 917 (A.C.M.R. 1994), aff'd, 42 M.J. 457 (1995).  An accused who claims the affirmative defense of defending another steps into the shoes of the defended person.  United States v. Lanier, 50 M.J. 772, 777-78 (Army Ct.Crim.App. 1999), aff'd, 53 M.J. 220 (2000).  As it relates to this case, and under the well-settled principles of law applicable to self-defense:

Generally speaking, PRIVATE "TYPE=PICT;ALT=Jump to previous core term"a person is not entitled to use a dangerous weapon in self-defense where the attacking party is unarmed and commits a battery by means of his fist.  And if he uses more force in any defense of his person than the law will allow, he becomes the aggressor.  The theory of self-defense is protection and not aggression, and to keep the two in rough balance the force to repel should approximate the violence threatened.

United States v. Straub, 12 C.M.A. 156, 160, 30 C.M.R. 156, 160 (1961).  


It was near the commencement of the general melee that the appellant confronted Sgt Carwile.  LCpl Huyghe, a 1/7 Marine, testified that as the overall melee commenced the appellant was "kind of like swinging at people, and they were swinging at him pretty much."  Record at 119-20.  Clearly, the appellant was engaged in mutual combat, and, in addition, was an aggressor.  R.C.M. 916(e)(4).  It was he, and no other, that was waiving a K-Bar around.  While pool sticks and rocks may have been used by some during the overall melee, there is no evidence that on or near the time the appellant assaulted Sgt Carwile such items were being used by anyone.  Furthermore, there is no evidence of record that when the appellant brandished the K-Bar at Sgt Carwile the appellant was doing so in defense of anyone.  Assuming arguendo the appellant ever had any right of defense of some unknown other, or even his own self-defense, at or near the time of his assault on Sgt Carwile he clearly lost any such rights by engaging in mutual combat and/or being the aggressor.  R.C.M. 916(e)(4)-(5).  It was the appellant that escalated the fight by bringing and using a knife in what was essentially a fistfight.  We find, beyond a reasonable doubt, that the military judge correctly convicted the appellant of an assault upon Sgt Carwile. 

Turning to the assaults with a dangerous weapon (K-Bar) upon Cpl Bourdlaies and LCpl Cranford, we concur with the appellant to extent that there is some evidence surrounding these later assaults that could raise the issue of defense another.  See R.C.M. 916(e)(2) and (5).  However, we find, beyond a reasonable doubt, that the appellant was an aggressor when he assaulted Cpl Bourdlaies and LCpl Cranford with the K-Bar.  Given the facts of this case, we find, beyond a reasonable doubt, that the military judge correctly convicted the appellant of an assault with a dangerous weapon upon Cpl Bourdlaies and LCpl Cranford.  


Our determination is based upon multiple factors.  First, the assaults on Cpl Bourdlaies and LCpl Cranford took place after, and at a different location, albeit relatively close, than the assault upon Sgt Carwile.  His use of the K-Bar toward Cpl Bourdlaies and LCpl Cranford was not an isolated event necessarily precipitated by a perceived threat directed toward the rock-thrower.  To the contrary, the timing and proximity of the later assaults indicate that he was an aggressor throughout the period incorporating all of the assaults.  See United States v. Curtis, 44 M.J. 106, 154 (1996).   

Second, other than the initial rock thrown by the rock-thrower, there was no weapon of any kind involved in the sequence of chasing and fighting between the rock-thrower and Cpl Bourdlaies.  Any fighting between the rock-thrower and Cpl Bourdlaies, prior to the arrival of the appellant, consisted of fists.  It was the appellant, and the appellant alone, who brandished a dangerous weapon.  

Third, there is no evidence that the appellant had any information or knowledge as to the circumstances surrounding the rock throwing incident or the events prior to his threatening use of the K-Bar.  Nevertheless, the appellant came "up quick" on the scene waiving the K-Bar and shouting challenges.  Record at 146.  

Fourth, the challenges the appellant used while he was waiving the K-Bar included such words as, "you want some of this, you want some of this."  Id. at 148.  These are extremely aggressive words - especially in context of the events of that night.  The words used were not the type of words likely to be used by someone trying to de-escalate a potential volatile situation.  Rather, they were words that tended to incite further violence.   

Fifth, the appellant did more than simply make it known to Cpl Bourdlaies and LCpl Cranford that he had a K-Bar.  Rather, he aggressively waived the K-Bar directly at them.  So much so, that LCpl Cranford testified that he thought he was going to get stabbed.   

Sixth, other than the words he used when he confronted Cpl Bourdlaies and LCpl Cranford, there is no evidence the appellant actually believed that the force he used was necessary to protect the rock-thrower.  In fact, other that the appellant's present interpretation, there is no evidence that the appellant was actually intending, by his threatening gestures, to defend any one. 

Seventh, when the appellant burst onto the scene, there was not, contrary to the appellant's assertion, a 3-1 mismatch between 1/7 and 3/7 Marines.  Appellant's Brief of 17 Apr 2002 at 7.  The evidence indicates that there was at least one other unidentified person, presumably a 1/7 Marine, at the scene who was providing, at a minimum, verbal assistance to the rock-thrower.  

Eighth, when the appellant arrived on scene, the parties were not fighting.  While a few 3/7 and 1/7 Marines were likely yelling at each other, no one was fighting.  

Finally, it is very likely that the rock-thrower, who was never identified and did not testify at trial, in whose "shoes" the appellant was standing, had no right to self-defense given that he too was an aggressor.  United States v. Cole, 54 M.J. 572, 581 (Army Ct.Crim.App. 2000), aff'd, 55 M.J. 466 (2001); R.C.M. 916(e)(5), Discussion.  It was the rock-thrower who initiated the sequence of events when he threw the rock.  It was his very actions that provoked the subsequent events that could have then possibly given him an apprehension of bodily harm.  See Curtis, 44 M.J. at 153; R.C.M. 916(e)(2) and (4).  Even assuming the rock-thrower shed his aggressor label by withdrawal in "good faith" after he threw the rock, there is no evidence that at the time the appellant bolted onto the scene, the rock-thrower was under any actual apprehension of bodily harm.  R.C.M. 916(e)(2) and (4); see United States v. Richey, 20 M.J. 251, 252 (C.M.A. 1985).   

There is a paucity of evidence to indicate that the appellant honestly believed when he came "up quick" on the scene that the force he used was necessary to deter bodily harm being inflicted on the unidentified rock-thrower.  See R.C.M. 916(e)(2) and (5).  What he believed, or not, is subject to speculation.  The facts clearly suggest to us that the appellant's actions were based upon matters other than an honest belief of pending bodily harm to another.  Rather, his actions were simply a continuation of his earlier-demonstrated aggressive behavior.  Even if the appellant's honestly believed his actions were necessary to defend another, under the circumstances as outlined above, we conclude that such a belief was not reasonable.  It is, at best, arguable whether a reasonably prudent person would conclude that the rock-thrower, when the appellant came "up quick," was about to have bodily harm inflicted upon him.  There was, likely, no reasonable fear of "imminent death or serious injury" about to befall the rock-thrower such as to entitle the appellant to "resort to a dangerous weapon."  United States v. Regalado, 13 C.M.A. 480, 484, 33 C.M.R. 12, 16 (1963).  We are convinced that the Government met its burden of proving beyond a reasonable doubt that the appellant was not acting in defense of another.  

We find that a reasonable fact finder could find all the essential elements of the offenses of assault and assault with a dangerous weapon of which the appellant was convicted beyond a reasonable doubt.  Furthermore, we are convinced of the appellant's guilt of those same offenses beyond a reasonable doubt.  We, therefore, grant no relief.
Military Judge Viewing Crime Scene


The appellant next asserts that the military judge acted as a pretrial investigator by viewing the crime scene before any proceedings of trial took place.  Appellant's Brief of 17 Apr 2002 at 10.  The appellant argues, among other things, that the military judge's pretrial investigation made him a potential witness.  "Because this error undermines the structural integrity of the criminal tribunal itself and the motivations of the military judge are hidden: reversal is required, because it is presumed that the process by which the conviction was obtained is fundamentally flawed."  Id. at 12.  We disagree.

A basic right of an accused to military due process includes the right to "a judge who appears impartial throughout his court-martial."  United States v. Cooper, 51 M.J. 247, 250 (1999).  Our superior Court has held that "[w]hen a military judge's impartiality is challenged on appeal, the test is whether, taken as a whole in the context of [the] trial, a court-martial's legality, fairness, and impartiality were put into doubt."  United States v. Burton, 52 M.J. 223, 226 (2000)(quoting United States v. Ramos, 42 M.J. 392, 396 (1995)(internal quotes omitted)).  A military judge "has as much obligation not to recuse himself when there is no reason to do so as he does to recuse himself when the converse is true."  United States v. Bray, 546 F.2d 851, 857 (10th Cir. 1976).  An appellant bears a "substantial burden" to show that the military judge is not qualified.  United States v. Allen, 31 M.J. 572, 601 (N.M.C.M.R. 1990).  Failure of the defense to object to the alleged lack of impartiality of a military judge is reflective of the "defense belief in [the judge's] neutrality."  United States v. Acosta, 49 M.J. 14, 18 (1998).


Following recitation of his qualifications, and prior to forum selection by the appellant, the military judge voluntarily disclosed that he had been the military judge in two other courts-martial convened as a result of the melee.  He stated that he was the assigned military judge in another, yet to be heard, court-martial involving the melee.  Record at 5-6.  Additionally, he explained that he had heard testimony regarding the appellant adding "but I've learned that all through my judicial capacity and can disregard that."  Id. at 6.  Following these disclosures, neither Government nor trial defense counsel elected to either voir dire or challenge the military judge.


At the close of opening statements, the military judge indicated that at the request of both Government and trial defense counsel, he (military judge), counsel for both sides, and the appellant did a daytime site visit of the melee scene.  Id. at 38.  The military judge described, on the record, in very general terms, what he saw during his walk-through of the melee site.  The Government, the trial defense counsel, and the appellant each specifically agreed with the military judge's description and interjected no objection to the description or to the procedure.  Id. at 39.  

We find nothing in the conduct of the military judge that, in any way, puts the legality, fairness, or impartiality of this court-martial into doubt.  Burton, 52 M.J. at 226.  The military judge was completely candid and open with counsel.  He held back no information concerning his involvement with related melee cases.  He viewed the scene at the request of counsel.  Defense induced error generally constitutes an inappropriate predicate for appellate relief.  United States v. Cox, 23 M.J. 808, 817 (N.M.C.M.R. 1986).  Furthermore, the appellant makes no claim that the site visit involved a “disputed evidentiary fact[] concerning the proceeding.”  R.C.M. 902(b)(1).  The appellant points to no specific way he was prejudiced by the military judge's prior involvement in related cases or to his site visit.  Appellant’s Brief of 17 Apr 2002 at 11.  

Where no actual bias or prejudice is shown, as in the present case, the issue of disqualification under RCM 902(a) is considered under an objective standard: “Any conduct that would lead a reasonable man knowing all the circumstances to the conclusion that the judge’s ‘impartiality might reasonably be questioned’ is a basis for the judge’s disqualification.”

United States v. Norfleet, 53 M.J. 262, 270 (2000)(quoting United States v. Kincheloe, 14 M.J. 40, 50 (C.M.A. 1982)).  We hold that no reasonable person familiar with the facts in this case would question the military judge’s impartiality.  Ramos, 42 M.J. at 396.  We, therefore, decline to grant relief.
Conclusion

Accordingly, the findings and sentence, as approved on review below, are affirmed. 

Senior Judge PRICE and Senior Judge FINNIE concur. 






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  The appellant was acquitted by the military judge of riot, Article 116, Uniform Code of Military Justice, 10 U.S.C. § 916, and cutting Lance Corporal (LCpl) Mayes with a dangerous weapon, Article 128, UCMJ.  





�  I. THE EVIDENCE WAS LEGALLY AND FACTUALLY INSUFFICIENT AS TO THE ADDITIONAL CHARGE AND SPECIFICATIONS OF ASSAULT WITH A DANGEROUS WEAPON.





  II. THE MILITARY JUDGE ACTED AS A PRETRIAL INVESTIGATOR BY CONDUCTING A VIEWING OF THE CRIME SCENE BEFORE THE [sic] ANY PROCEEDINGS IN TRIAL TOOK PLACE. 





�  The military judge convicted the appellant of Additional Charge [I], Specification 3, except for the words "a dangerous weapon comma, to wit, semicolon."  Record at 180.  As excepted the appellant was, therefore, convicted under Additional Charge [I], Specification 3, of a simple assault upon Corporal (Cpl) Carwile "by striking at him with a K-Bar knife."  Charge Sheet.  Inasmuch as the assault, albeit a simple assault, was consummated through the use of a K-Bar, in our analysis of the appellant's first assignment of error we will apply his arguments in a review of Additional Charge [I], Specification 3. 





�  Testimony at trial established that a "K-Bar" knife is a military style knife with an 8-10 inch blade.  It is axiomatic that under the facts of this case a K-Bar is a dangerous weapon. 





�  The appellant was a member of 1/7.





�  Sgt Carwile was a corporal at the time of the fight, but a sergeant when he testified.  We will, therefore, refer to him as a sergeant in this discussion.





�  While there was speculation at trial as to the rock-thrower's identify, his identify was never established. 





�  There was testimony from LCpl Borden, the appellant's roommate and a fellow 1/7 Marine, that the appellant purchased a K-Bar knife approximately a year before the melee.  LCpl Borden also testified that at some point prior to the melee the appellant told him that he (the appellant) had disposed of the K-Bar.  Record at 127.
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